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Sl\ '!°t\;'T' VINCENT AND THE GREN AD INES 

IN THE COURT OF ~PPEl\L 

CIVIL APPEAL NO. 9 of 1987 

BETWEEN 

DUNCAN RICHARDSON 

and 

JANKIE RICHARDSON 

Before: The Honourable Sir Lascelles Robotham 
The Honourable Mr. Justice Bishop 
The Honourable Mr. Justice Moe 

Appellant 

Respondent 

Chief Justice 

Appearances, Mr. J.S.B. Dear Q.C. and Mr. s. Commissiong for the Appellant 
Mr. O .. R. Sylvester Q.C. and Mr. M. Williams for the Resnon,~'c-1t. 

BISHOP, J.A. 

1988; March 23, 
July 18. 

JUDGMENT 

The parties to this appeal were married in San Fernando in the 

Republic of Trinidad and Tobago, according to Hindu rites, on the 17th 

~,1ovember 1970, when each of them was 22 years old. 

It would seem that, in the view of ~uncan Richardson, there was mnr~ 

than the usual wear and tear of married life over the years, for on the 

2nd August 1983 he walked out of the matrimonial home with a suitcase, ano 

he never returned or resumed cohabitation. 

On the 26th June 1984, he filed a petition for dissolution of the 

marriage which, he alleged, had broken down irretrievably because his wi"c 

had behaved in such a manner that he could not reasonably be expected to 

live with her. 

On the 10th October 1984 Jankie Richardson answered the petitir:n _,:,, 
- -'Or• ""r -~ · ~~ 

also prayed for a cross decree: 

The matter was heard on the 30th September 1985. Duncan Richar~~~., 

abandoned his petition and a decree nisi was pronounced in favour of 

Jankie Richardson, on the ground that her husband had behaved in such a 

way that she could not reasonably be expected to live with him. 

The decree nisi was made absolute on the 2nd October 1986. 

In May 1987 the parties appeared before the Judge for the iss,;,=- ' a 

settlement of the assets of the marriage to be determined. 
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The Judge had before him for consideration not enly thQ affidavits 

of Duncan Richardson and Janki,':! Richardson sworn to on the 30th January 

1986 and 26th March 1986 respectively, but also their testimonyonoath 

tn'-"Y were cross-examined on those affidavits, in May 1987. In his decision 

the learned Judge pointed out that the cross-examtiation of each party ·,:· 

lengthy, and that having seen and heard each of them, he felt "on saf•,J 

ground" accepting .here-v:idence in preference to his, whenever th0n, w;1', 

conflict between them. 

In his decision given on 15th May 1987, Singh J. indicated th::tt thf, 

affidavits disclosed the assets of the marriage to be (1) the matrimoniDl 

home at Rose Cottage, St. Vincent, (2) TT $237,000.00 representing the 

proceeds of sale of their former matrimonial home in Trinidad, (3) a 

Mitsubishi motor car, (4) a Piper Cherokee 140 light aircraft, and 

(5) u.s. $20,000.00 abroad; however later in the judgment he wrote:-

11 
••••••••••• my first task is to determine what 
are the net assets of this marriage. In this 
regard I find the Piper Cherokee aircraft, the 
proceeds of the sale from Trinidad property, 
the matrimonial home in St. Vincent and a U.S. 
account with now some $11,000.ee to be the 
assets of the marriage. I do not find the 
Mitsubishi car of the respondent to be such an 
asset. I accept her evidence and I find as a 
fact that she acquired that car as a gift from 
her brother in Trinidad." 

The Judge made the following,-order (the respondent being Jankie 

Richardson and the appellant being Duncan Richardson):-

" (1) The matrimonirll home at Rose Cottage is to 
be forthwith vested in the respondent absolutely, 
free of any share of applicant. Failure on the 
part of tho aoplicant to effect the transfer of 
his half share, the Registrar •.•.•••• is hereby 
ordered to do so. 

(2) The respon6ent will be solely responsible for 
paying off the arrears and meeting all future 
mortgage payments on the property. 

(3) 'I'he mr:mies r2maining in the Trinidad account 
of approximately T.T. $25,000.00 less the equivalent 
in Trinidad currency of E.C. $3,000.00 being the 
balance: of the lump sum award after the set off 
aforementioned will go to the applicant absolutely. 

This equivalent in_Trinidad currency of E.C. 
$3,000.00 will r~ the r.espcmdent abso~,otE=,ty. 

(4) Tht1 U.S. account of some U.S. $11,000.00 ~ ... lilJ 
remain with the applicant absolutely. 

(5} The Piper Cherokee aircr<"lft will remain with 
the applicant absolutely. 

(6) The Mitsubishi motor car will remain with the 
respondent absolutely. 

(7) Each party will bear his or her costs of their 
suit." 
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The Judge was of the opinion that the ends of justi.c..e. would be met 

by this order though the parties may have "to cut down on their standard 

of living". 

The lump sum refi::rred to in paragraph 3 was an amount of E. C. $60,000.00 

And the Judge pointed out that the applicant's half shan of the 

the matrimonial home amounted to $57,000.00 because there was no dispute 

that the equity was $114,000.00. (The evidence actually reveal~:: i~ c0 b_ 

$115, 7B2.93). Then, according to the Judge:-

" •.•.•.... in keeping with the princi~le 
enunciated in the case of Dunford (i.e. 
DUNFORD v. DUNFORD (1980) 1 All E.R. 

12?) on ensuring a "clean break" between 
the parties I would order that this sum 
of $60,000.00 be set off against the sum 
of $57,000.00 ordered by me to be paid by 
the respondent to the applicant for his 
half slrn.re in thG matrimonial home." 

Duncan Richardson Appealed agninst the decision on seven groundst 

but at the hearing befon, us, learned Counsel informed this Court that 

the gravamen of the appeal concerned what he called Hthe case of the 

missing T.T. $237,000.00". Counsel (?mphasiscd that the appell ·,nt w-:1s not 

disputing that the rr1atrimonir1l home vested in them jointly, and he urged 

that this appeal turned on "how to de;1l with the T.T. $237,Cl00.00." 

On behalf of the appellant it was contended that althouqh Ja .. '1K.ie 

Richardson testified on oath to the effect that she had spent the sum oE 

T.T. $237,000.00 on medical expenses and on normal living expenses 

(including paying the wages of a gardner and a maid) not provided by h2r 

husband, yc,t she fc1iled to produce at the trial any supportive documentary 

evidence of the medical expenses allegedly incurred abroad. Counsel 

expressed the view that it was unreasonable for Jankie Richardson to s00k 

medical attention outside of the Caribbean more especially beyond Barbodos 

or Jamaica. 

Mr. Dear drew our attention to the following statements of :ankie 

Richardson:-

"Dunca.n cc1me to my house a.nd took all thG 
bills for everything I ever done. 

Whenever T k:ft my home he would come 
in and take what he wanted." 

These were the answers given when she was being cross-examined on 

those aspects of her affidavit that dealt with her expenses, and in 

particular the medical expenses. Learned Counsel asked this Court to 

note that they were given after Duncan Richardson had been cross-examiood 

and that he had not been asked a word about the allegation. Counsel 

argued that Duncan had not been given an opportunity to answer t~e all~ij­

tion, it was not tested, and then the learned Juctge made an unfortunate 

tmd unf 0ci.r st 1 te,1:Gnt and ,~omment in his ,Tudgrnent, as follows:-
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" ••••.•. she has bee~ cross-exomined at 
length on this and whilst Mr. Commissiong 
seems to feel th~t the Court should 
approach her expenses under this heading 
with some mathematical exactitude, I do 
not feel I can use that approach. I 
accept her evidence that during her 
~bsence the applicant removed her bills 
and receipts from the matrimonial home. 
There is no evidence rebutting this from 
the applicn.nL •..••..••• 11 

Counsel submitted that it was not good enough to accept evidenc0 

which may be legnlly admissible but which was not put to the oth,::r sich". 

As I understood him, such evidence, though admitted, ought to be reg:1rded 

with caution. 

I think it must be stressed that the part of the testimony quoted 

earlier '1nd criticised by learned Counsel for the appellant Wc"\S not 

2vidence in chief, but was givdn as a result of her being cross-examined 

on h,C;r affidavit, on behalf of the o.ppelltmt, who had been himself crc,ss-

examined on his affidavit. It was Mr. Commissiong who brouqht cut t:1(,, 

answers and the facts connected to the expenditure incurred bv JaDki~ 

Richardson; and snit was a matter for the trial Judge to eva~u~t~ ~11 

the facts given by Jankie Richardson using the same yardstick he us~~ for 

the evaluation of all the facts given by Duncan Richardson. 

On the question of twr normal living 2xp-2nses, le-1rrn~d Co'.mc,,- J_ 

r2ferred to evidence of Duncan Rich~rdson, given un~er cr:1s3-~x1minatic,n, 

to the effect that between 2nd August 1983 :::nd 2 March l 9?4 L'-', r:p his 

wife E.C. $10,900.00 for her maintenance ind for payment of t~lephone bills; 

and that after 2nd March 1984, According to the evidence of J1nkl0 Richard­

son, under cross-examination, she spent E.C. $1,200.00 tn $1,500.00 per 
At 

month for living expenses since her husband ceased to provide for h~r (2nd 
t\ 

March 1984) WAS, at best, E.C. 54,000.00 for the three year p2rj~,1. 

Therefore she was required to account for the balance of th .. T.T. $237,000.00 

~hicl1 she claimed was spent on medical attention and passage~ anroad. 

,:nunse 1 contended that when th~, sums of money which Jankic· Rich;; n!s,)n 

alleged she spent on medic1l and other expenses were added r t t1,2 

total was "nowhere near T.T •. $237,000.00''; and h~ sugqeste~ th1t if the 

c,mrt fixed a total ofT.T. $100,000.00 it woulc1 b,: act:inq cr,,mir:,1-sly. 

C rt 

However, Counsc:l submitted further, when th,~ evid0mce in its tr t -, 1 it·.· 

w<1s consirlered the Court would be left - us indeed he was lc~ft - t 

sp,:,culc1te upon where th~? sum of T.T. $237,000.00 he.d gone --i-1:ter it f,,.,Jl 

within th,:? control of Jankie Richardson who said it wa.s all 0xh ,11::;t,J!. 

~ounsel opined that it could either have been frittered away bv unnecess~ry 

tlnd extrava.gnnt expent7itur<~ or it could have br::c.;n ustored" rrw~;.y t.-') :1w,::1.it 

t:10 outcome of this appeal. In any event, the Court could nnly s~ccul t•i 

nnd it would be wrong so to do. 

/On this .•.•. 
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On this aspect of the ctppeal learned Counsel for Janki<;; Richardso:-1 

,.lr2w ,t t~:!ntion to th-.~ documentary exhibits which wore produced by h2r ,1.t 

could produce, bearing in mind, as the trial Judge found, that h~r hu~,,~~ 

removed bills and receipts from the matrimonic, l home when sh·· r.,.,:·,s n•.-1.. 

Mr. Sylvester submitted that the decision of the learne~ Juds- ~ 

ought not to be disturbed. 

'fhere w:,s no clea.r or positive evidence before th<J Judge to si1'>W t:v.'. 

either the specific treatment received or the major operations perform,0 d 

abroad were available to Jankie Richardson at the material tim~s (when 

received or performed) either in Jamaica. or in B,rbados. Nor WAS thore 

evidence of the compar,,ti ve costs of such medical attention and care :1s 

were given over the three year period from 1983. Further, th~r0 WAS 

evidence that her illness, which is on-going, required - then ~nd now -

strict c-0ire ,and still necessiUites visits tr) doctors every six months or 

so. It was :1lso elicited from Jr1nkie Richardson, under c~oss-examination, 

th,,t whenever she went 11broad to the United States of Americ,, er tc) th,.::: 

United Kingdom for necessary mddical attention, she did so on t!1c sp~cific 

recommendr1tions of her Coribbean doctors (in 'l'rinidacl or Barb-,<J(,s). On 

one occAsion her mother-in-L-iw made such a recommendntion. Thus it \flS 

clear, in my vi0w, that, gcmerally speaking Jankie Richardson W-'lt·: c,nd is 

suffering from a serious form of c;:,ncer for which she h,cis h'1,.1 t•) have 

treatm2nt and surgery and to t~ke medication; and she will h,1v~ tr 

continu,: to tc1k~ prescribed c1rugs for the remainder of her lif,,. 

It is also my view thl'lt it is now conlJllon pl:a.cL~ ;.u1d ind,.,.::>'l h"'ls b-.;en 
vvv,cL<-..-so 

so for years that West Indi,ms seek me(1ic;,d attention and r~ 

operations for a variety of serious complaints, not only in J.1m:1ic, ,,nd 

Barbados but in Canada and North America in pnrticular, where, 3s 3 rul~, 

the most modern methods of treatment and surgery are r1~3dily available. 

So t~,t guite apart from the fact that Jnnkie Richardson did not act on 

her own but on the advice of her doctors, I would not regard n,r decisio~ 

t0 go beyond Jamaica or Barbados, in the circumstances 0f •~r illness 

(revealed in her unchallenged And uncontradicted testimony} ns unreason~ol,. 

What did the trial Judge deci<le about the procec:ds ,,f th~, 0~ le cf 

the Trinidcid ;::iroperty? Among other thinqs, ho said thi.s:-

"I find as a fact thc1t whereas this sum of 
$237,000.00 was always at the disposal of 
both parties, except for $25,000.00 still 
remaining the rest was used up solely by 
the respondent. ••.•••..•.. 

I find £\S a fact thA.t the resporn:kmt 
exhausted Rlmost the entire purchilse pri~a 
.•••••... during the period 1983 - 1°8G ~n1 
that when she din so it was as a m1,t teer ,,f 
n8cessity rather than 'sqn:1nd,,rrn1n i . ' "'S 

the 3pplic,.mt seems t-:, su,n, 1 s t ....... ,3in~:.. 
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operatiuns on several occ-'lsions in Miami, 
U.S.A., England and ~ri!1i~-~ ....•.. 

I ~lso find as a fact that apart from 
this expenditure on herself, from M::irch 
1984 to date the ~pplicant gave n0 assist~nc~, 
fin9ncial or otherwise to the· res;,,m"l,_.nt" ·r 
towards th.a 11v1intenance :-,nd upk,::;ep of th,~ 
matrimonial home; ana ap,ut from the evr,ry-r:..'.y 
maintenance of the property the respondent ~iw~r 
always had repairs don0 to the house including 
a major one ....•. 

When the evidc"nce is Lihm as i:l. whole, ,,hi1st 
it may be that with a little bit of 'penny 
pinching' sh~, might have been nble to keep c1 

little more than the $25,000.00 left over from 
the $237,000.00. I do not see that I can nhlke 
the finding that she negligently fritterert th~ 
money away •..••......••..• 

I therefore conclude .••••.•• that tha mcney 
earned from the Trinidad property was spent 1s 
part of the expenses of tho every day life in 
the marriage and that the fact thnt it was us0d 
up solely by the ruspondent ought not to militat~ 
clg11inst hl:,r in my consideration of her right t.) 
financial relief. It will have some bearing ,s 
to quantum if any order for financial relief is 
to be mcide. 11 

I believe that in the conclusion just quoted the learn0j J~ 

U; say that p<",rt of the money e,,rned from th,::; Trinidc1d prc~p,,.n. y ,,; .:- ;:.:,.,r:.t 

·s expenses in the every-day life of the marriage r,:ther th:u: th c ::', ,t 

money was spf:nt as part of the expenses of every-day livinq. 

hnwever that the trial Judge bore in mind the fact that J,n~i-

T_t ::.s 

alone used the proceeds of the sale when he reached his deci~i ~-

In my view, an arithmetir::;,l calculation of the sums mt=:r 1.:icr.(-.--1 1n th 

c,vi<k:nce of Jankie Rich3,rdson is not a prop.ar method 1,f deten,,ir: \l'1 :t 

sh~ 1ctu~lly spent on medical oxpenses. The amounts were giv~~. in p1rt, 

in U.S. currency, and so not only wnuld there have to be the celevnnt 

C')nversion to '.r. T. dollars but consideration would hav(, to b,, qi vd, t<> r::K 

Gwernment tax then charged for the exchange and the cost of r~tur:1 

;>3.ss,ciges whenever she went c1broad. 

,Jocumentary evidence - which the ~rudge found was r0mov,:,ct by Dun:~ •n Rich,,.,__ -

snn - she could not be expected to render as accurate nr ~s v~l ~bl 

~1sistdnce as if the bills And receipts were availRhlo; 

as a fact that Duncan Richardson deprived his wife of the us2 ~f thG 

,}r.1cuments and then himself faihid to put them before the C:·)urt, i+· 4, 1°1 

to him. 

For th,e r,2asons given I can see nothing wrc-ng in the: finding of the 

,Juc\(Je, ba.sca a.s it w,'\s uvm evid.ence including that broucJht ,,ut by thc; 

nppelL1nt' s Counsel that th,.: rr,lev<'int r:or"::umc-':nts were tflkE,n fr·,, · !1;r 

him. 
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colc.l 
It is correct thRt upon a reading of thecold print of the n..:>t..as of 

2vi,ience th,'::;re were a number of discrepa.ncies in wh,-it Jnnkie Richnr<~s0n 

stated, but it must be rememben:a thc1t th,:: trinl Judge h,vl th,~ .. , ·' i, 

•1·,r,rnti'lge over this Court of seeing and hearing her testify undl::r r;r,,ss-

c,xamination and re-examination - ns ind(:,ed he had with the, civi,1:.::ncr: nf 

Durcan Richardson. In the abscmce nf special r8asons that wnuL1 .-: 1st 

dnubt on the merit of his conclusions c>r would indicate that h,: f:''.'J"•,. 1J ,m 

erroneous impression, I would not alter his finding on th(: cjis,-ns ll ,t the 

~reater part of the T.T. $237,000.00. I also share the view th2t it~·~~ 

proper to consider the fact tlv1t Jankie Richardson used m()st nf th ,t rr~;n,::y 

to the near total exclusion ,1f her husband, when determining ancillary 

relief. I say near total exclusion because her husban~ testified that he· 

hE:nefitted to an am0unt of $2,900.00 paid on a life insuranca p~lic~ in 

Trinid;d. 

It may be helpful to point out here tha.t th0 Judge found t:vt .~::..ti1:,u\;h 

,Jetnkie Richardsnn' s affi.da.vit was not "full", y,,,t when her ",v5.. n:. ,·J ,s 

, .. ,v'1luat8d in the light of the findings th,1.t her viva vnce 1.ns\•''','. :,, •,;cc, 

qiv,::m "unhesitatingly and in a forthright manner", th,,t for t.:,., ,ir ,,_1,1i• 

)f the marriage she was more closely involved in the daily domE ~ic matters 

than her husband, and that his recollection of events was "rn"'•rc h.1;,.y" ~:h·rn 

hers, she could not have rendered more assistance than sh8 rii::, without 

having the documents she had put aside. 

further that alth0ugh he did not use it against Duncan Richa~ds: n, i• ~~s 

he who failed to make full a.nd frank disclosure "when it :.m 

,1fter long hesitations thnt he had the U.S. accnunt not menti ,;1, : i,1 hii? 

•ffidavit and that he lives with his family in Barbados~. 

Mr. Dear also criticised the award of~ lump sum to J~nkie ~i~h r~sin. 

He pcinted out that the Judge failed to show how he arrive,i :1t -t·rv, fiqurL' 

,)f $60,000.00. It was his view that it seemed as if the tri.·,l J,1,~g:, felt 

that she should have the hous~ free from any interest of her form~r husb~n~; 

and so he onlered him to pay her fln amount approximately ,?qu.-11 t.,' wh,t che 

w:>Ulrl pay a.s his half share if she kept the house. 

L<"=urned Counsril urged upon us that the correct order in :.:.bis c. ,::;_, w,;ulc: 

b.:: th0t the house Rose C.1tt,:1ge be sold and ec\ch party be p, id b.: Lf · f th0 

c:'qllity realised. 

Learned CounsC:l for the respondent submitted that this ,-.:',:,un. 

(,:t) uphold th(:1 award of 'l lump sum and (b) 

as suggested the order transferrin·g the matrimonial horn;;~ t .: h, r-. 

urged that to vary that ordGr as w,1s suggested, would in ,~ff,,··., 

t 

1nore than th1:1t to which she was initially entitled befnre thP 1-Jr\;:, -.::- u:·) f.: 

the marriage, ri.nd more signific-2ntly, it would render her hc.m,,l.ci,',;. 

Counsel submitted that the philosophy of th,· cle.?ln br(,ak, ,nC' 
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(pages 225 to 227), from Mcltr:imnnial Pro,x0 rty ·,rn: ':-'.i:~ · 

lnages 201 tn 204) and from Property Distribution on Divorce by G:ilnr~in 

, nd r1e llaas (pages 12 ano 13) . Like learned Counsel f0r the ~ppellant he 

r0ferre0 to passages in the Judgment nf Cairns L. J. in MAR' r· 

(1Sl77) 3 l\11 E.R. 762. 

889. 

He also cited HANLON v. HANLON (1')78) :2 1,J~ E.~i 

Mr. Sylvester reminded us of facts c<1ntained in the evidenc;-, th~t 

showed the conduct of the p~rties, more especially Duncan ~ich ~~3cn. H 

submitted that the trial Judge had a statutory riuty (und~r 3~1·ti~n ~5 ,f 

the M,:.trimrmi.c,l Causes Act 1973) to consider such facts when cX\.,rcisin1J 

his p0wers to grant ancillary relief. 

t:. 11ings, th,t (i) thr0ughout the greRter part of the marriage Jankie 

Richdrdsnn did not w0rk and so ~id not earn any income, at th~ insist0nce 

~f her husband who said his wife was not to work 

w~lked out of the matrimonial home in August 1983 saying he w:is g~inq t·· 

(iii) for 7 months th~reaftcr she was paid. $1,000.00 p .. n :'.,,-nth, 

not by her husband but by Specialised Aviation Services Limi1 

if which she was Rppointed directnr/secret~ry (iv) 

monthly salary was alleged by hor husb.:md who formeo .,n-"\ m,n:,q. tl-h: 

company, to be a tax avoidance scheme (v) the Company c,:,:s 

:i.n March 1984 (vi) she used her silary on the daily exp~,ns~n in Lj1 h 

for normal living. 

Counsel also pointed out that when th,a, house Rose Cot~ 1: •· '" 1 ., "'" 'r 

d,led was registeren. which showed unequivoci'l.lly that th"' 1,_, ·. i:-.L 

theretc, was vested in both 0f them j:-,intly, ,:1nd that the b-.r:,.: J . i •.· ~-

was t 1> vest in both of them in equal shares. Consequently tr· ,p· 1··, 

outs,~t the question of. title between them was conclurle,1 f•.:::: 

Mr. Sylvester recall0d also th,'lt DunciJ.n Richardson h,1d rc,,i,, rric.: ,;· 

that he and his second wife were residing - with four chiL1ren - in :, 

!muse in Barbados. Duncan Richardson denied that he had bouqht th~ hcil, 0
, 

hut he did nGt indicate, whether or not it was nmte<J. 

As a matter of interest only, the le,:trned trial Judc.i,' c; 

,Judc;ment: that- Duncan Richar<lsnn "after much h,:!rlc_;ing :~,..:imi tt::' '°'' .--; c r l,1'1ctly 

th~t hn lives in Barb3dos with his new family. 

that I arn most reluctant to accept that the house th0y liv0 in is ~,t 1·is 

referrc~d to WACHTEL v~ WACHTEL (1973) 2 W .. L*R,., 366 on thu issu~··~ f~ thc.\ 

extent to which th(' conduct of Duncan Richardson wo.s 'l rel~,-, ,. \Ct A in 

determining the relief to be granted. H~ submitted that -

t.h0' court W,3.S given wide powers tc, do :justic,? in n:;.:,"\justir. ; '•i:, ~'inonc-:,-, l 

P' :,~ .i t:. '•n ,.t +_ h,· p~rt iv.'.~. 
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As I perceived this appet1l, this Court is now required to consi<~E',r 

twc, matters: (i) the matrimoniAl home and (ii) the lump sum a,,1,,r," 

I have already indicated my agreement with th:? fin,]iwr, ,)f ' •· r 1-

Judge so far as the $237,000.00 is concerned. 

Under (i) abov,";, the question to be answcired is whr,ther ~:h j 1.wt 1 c'-' 

of thl':: case requires that thi=: order mr,de should he left uniist"Jrb<:: 1 

whether it should be varied and Rose Cottage be sold, each p·rt~ J12i~r, 

naid one half of the equity realised. 

Under (ii) abc,ve, the issu0s tc, be, rletermined arc• wheth,::-r- ::r nc't a 

lump sum ought to be awarded Jankie Richardson and if so, c,hc 1 , l th, 

amount of $60,000.00 which was awarded be supported or not~ 

Section 24 of the Matrimonial CausE~S Act 1973 deals with m:·•.J:-.'•r,:v 

c1iijustment orders an<'l subsection (1) (A-) thereof gives the Cc,._:rt th,~ 

f>C)wer to make an order that a party to the marriage shall tr,':!.nsf(;:c r:.~" th.:_--. 

other party property to which the first mentioned party is ~- !:l 

Section 23 of the said Act deals with financial pr• ,vi:,d··,·1 

and by subsl',ction (1) (c) the Court may make➔ an or<~er that "'i 1:1l,.r p,·.,.:.v 

tn the marriage shall pay to the other such lump sum as mayo~ spGcifio~. 

S(::ction 25 (1) of the said Act indicates tho.t it sh,lJ 1 lk the., dnl'-' 

th,? Court in deciding whether to exercise its powers unri2r r.h st.:L:ic·,cti,·n~; 

of section 23 or section 24 in relation to a party to th~ r rri '90, an 

if so, in what manner, to have regard to all the circumstanc~s nj' th 

cas,:. including a number of matters set out in seven par:~<;r.,p'; 

t··, ,::::xorcise those powers as tG place: the parties sc, £;cir :·s i · L; 

.ncacticable and, havin9 regard to their c<,nf1uct, juf:t en -;c-. "' 

financial position in which they would have been if thE., rw-r:­

hroken down and each had properly discharged his or her fin~~ci~l 

obligations and responsibilities tow,::-trds the other''.. 

It is necessary only to lc,ok at the conduct of the p,cirti s,. Th;. 

~2pell0nt had no quarrel with the consideration of the s.~~;;r~~ m,1tt_rs 

s~t nut in the subsection; and it is clear that the tri~l ~: 

the n'levant sections of the Matrimonial C:rnses ,;ct J 1J73 - . v,•n Ln•·-,uqh 

m'l.y be fair t·) say that he did not always relate luci('.ly th,:: ·tr:'!'!. c:,'· 

of the L,w to the facts to show hnw he arrived ~t th,'? devi.si·,r, t ;,r ··~ · 

Rich~rdsan, and pay her a lump sum of $60,000.00. 

his Judgment:-

"Bef.,re I could use the conduct of th,: parti, .. ,., 
as a factor .•••••• I have to find the cr>nduct 
of either or both of them to be gross c)r 
obvious. It must be conduct repugn,:nt t•J 0 r: 1 --

1;ne 's senso of justice. This •101:rs n:,t ,'l." i::: · 
h<::re and ther"• ha.s b0en no i:~vicknc;: ). . t: 
c;:-rn;~uct l·lh(~the1~ grr1ss 1-..y :-ibvi.t')U'::: ,, .. ~1t ,-,.1.i ... 
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If, as appeared to be the case, the Judge was influenced by an:: 

i' ns fr,·Jm W,.c1cht2l' s case (tn which he referred in his ,JuJcin.:r c; 

it was not strictly correct to s2y that thc,re must b~· c."·;rv'1 1 ,~t ,· 

anyC>ne 's sc➔nse of justice. l\ careful reachnq of the Jucigmen~. · ,f u " 

Oennin1 M.R. showed that it w~s an order of Court requiring a party t 1 

sur)I)Or:-t c1.n0ther whns(~ conduct could be described ,?.S both t:bv i_ \..1 

that would be repugnant to anyone's sense of justice. 

Lnrd Denning M.R. said:-

"Thc,re will nrl dc;ubt be a resinue of cases 
where the conduct of one of the parties 
is ...••••. "both obvious anrl. gross", so much 
so that tn order om:! party t,, support 
another whose conduct falls into this 
category is repugnant to anyone's sense of 
justice". (Em;,hasis by underscoring is mine::) 

I thought it might be helpful to indicate the difference in •1r~er t~ 

·nnid confusion over the 1 eve 1 of conduct. The phnJ.se "b,-,th r.bvl:)US ,,n 

Jross" was usE:!rl by Ormer,,c J. in respect of the; conduct. 

"r,2pugnant to any,~ne~s sense :,f justic'-," w-,s that r:f Lord D,~nninq ' . ":. i. 

i::",·sp,,;ct r.,f any orr1er calling for nne party to support :1ncther wh,-n th,_ 

lat tr~r' s conduct was both obvious and gross. 

In Wacht<'!l v. Wachtel, Lord Denning M.R. went on V'i say th,t i:·, 3cS 

in which the conduct of one party was both nbvi~us and gross (s mur½ s· 

trnt to '">rder the 1'Jther party to support the fc,rmer was n,puqn,rnt t,, 

1nynne's sense of justice) the Court was free to refuse financi, s~un r~ 

,r tr, reduce the support that it might otherwise giv(?.. Thc::n t,~ cr·nt.inu'-'-J:-

"But short of cases faJ J.ing intr, this c,tte:c;nry 
the Court should not red.uce its ,-,rc'\er f,·,r 
financL1 l provision merely because ,)f what w, 
formerly regardea as guilt or blame. Tc 
so would be to imp0se a f in8 for supp0ss2r~ 
misbehaviour in the course 1;f an unhappy marri:.' 
life,." 

When h(.:: dealt with the lump sum provision Lord 0(:;nnin1J M.R. s~:···· 

"The circumstancc,s are sn various that few 
gcner;1l principl(.::S c,1n be sL1ted. One thin::; 
is, howEv,"r, 1:>bvious. No order should b-.:, 
mac1,? f,Jr a lump sum unle:ss th1? husbanr} h,:1s 
cc1pital u.ssets nut nf which tn p,,y it ... with ·ut 
crippling his earning power. 

Anot~Jr thing is this: When the husb2n· h -
available capital a.ss<c:ts sufficient for tlw 
purpose, the Ccurt should not hesitr1te tn '.~r·'c»: 
a lump sum........ This will reduce any pc,r ;,,· :ic:.: l 
payments, or make them unnecessary. It will l~r 
help to remove the bitterness which is s~ ,,~t0n 
att(?nrlant ;m periodical pc1yments...... 'I'l1i.! thi. r·' 
thing is that if Ll lun1r) sum is award2d i. t sbci;11 r 
made outright." 

'.,ingh .T. was cle,u:-ly guided by that p,1ssage fr >', •11hich .rh. tl :··. w, .. 'i 
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HARNETT v. HARNETT (1974) l W .L. R. 219, like Wachtel' s ces, 

governed by the Matrimonial Proceedings and Property ,~ct 197\;, ' - . '' ,;,.,,-/ \, .. t: 

s,~cti·-n1 5 y,·u.s 2lm()St id0ntic3l to section 25 of the Matrimonial Cc1uses 

Act 1973. In Barnet's case, on the question of the conduct nf t~' ~~r-i· ~ 

Cciirns L.J. concluded that tho intention of the Act of 1970 wns • tr,,.t 

c. nduct should bt, t;:,ken int0 account only in a very brnar. way •.••..•• r,n 1. 

w'.1ere there is something in the conduct of one party which would m<1k(; :;_t 

quite inequitablE~ to leave that out of .,,cc0unt having regard t·) the 

C'1nc:uct cf the other party as well in the course of the marri,:'l,;,;"; ':tncl h.:~ 

explained why he so concluded:-

"conduct of the pt'lrties is not one nf the 
list of matters which are to be considered 
by the Court as matters of detail in 
~rriving at the figures but finds its place 
only at the end in the words that the Court 
is to exercise those p0w1::rs so as to "place 
the Qarties, so far as it is practicabh~ tma, 
having regard to their conJuct, just to ~o 
S<), in the financial position in which they 
would h,we been if the marriage had not br0ken 
down .•••.• " • In th,.., t context, I •••••• think 
it right to say tha.t conduct should be 
consideren only if there is some misconduct ,,f 
a gross and obvious nature." 

Un'.1.er sections 23, 24 and 25 of the Matrimoni,ll Causes Act 1973 the 

r::c,nduct of the parties is required to be considered in resp(?Ct 'f lur11:".' 

sum aw,'.lrd as well as in respect of pr0p12rty adjustmfmt. 

(s.,,~ above) cited by learned Cnuns,~l on each sirke, ft>ll withir: !~h,.,:!;e 

sections, cmd in his Judgment Cairns L.J. said, when consic'!,:•rinq th,: 

r~lovance of the husband's conduct to the financisl provisi~ns ~ft2r 

separrition, that conduct either during ,1r after cohe1bitatLm wi1id·, h:1d 

the effect of reducinq the funds av:lilable to provide for th:c rh:(ids ,)f 

both pa.rties aft"1r divorce" must be taken into account bec,:1u:::;;_, •"', ,,·.;;nus,:' 

ci:!nnot be ,,llowed to ffitter away the assets by extravagcmt livi:iq 1.1r 

reckless speculation and them t,, claim as great a share of w,v,t ·11,,.t: h. ft 

<1s he w,_)U].d have been entitled to if he had behaved re,7soni'lb L:. ". 

In the instant cnse the trial Judge statert that on the ~vi~e~ce ir' 

he accepteo, he could not conclude that Jankie Richarosnn fritt,)r:,:1 aw,-iy 

tht, m()m)y which was at the dispc)sal of each of the parti0s (sec ea.rlicr-.. 

I ngroe that Jankie Richardson could not, on such evidence as was 

aJrtuced, be said to have frittered away the T.T.$237,000.00 by ~xtr~v~s;int 

living ur reckless speculation or indeed in r1ny other manner. was /l~c."<c. 

such evidencG, in my view, which would allow the trial Judge t'' fine~ ~h.-::. 

the conduct of Duncan Richardson justified the refused er r:"rkcti ;1~ .)r; 

:inancial support for Jankie Richardson. 

facts which were capable of the constructicn that he cterrionstntt,,,1 

isinterest or indifference to her very serious illness and t~ h~c 

r1'lintenance, leaving her to make use - as he knew she cc.ulu ::'\.', - th,01 

m~ney on their joint Recount in a Trinidad bank. 
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ill and had gone to Trinidad for an operation - in f,ct she½,~ ~1: -··· 

cf the cervix and two op(,rations were performed on th,, same (~·1y, ir1 

···r-1,,i:'lctc!; he did n()t know th~1t she went to England for medical trc;n,;,1,.:1t, 

since Novt~rriber 1983 he personally rt::!nderf.;0 no r1ssistanct:: ·<,, • .,1i th ht: '1 i 

expenses, ~r with her normal livin~ expenses, or with the repairs an~ 

maintenance cf Rrse Cottage where she was and still is livinq. 

It was not disputed that the principle of 'the clean bra,k' is 

applicable to bnth transferrinq title of the matrimonial hr·,m,·. ~,n: t, lJ,,:: 

sum awards; and it is clear that the trial Judqe was aware ~f and applie~ 

this principle to the facts of the case as he found them. 

such facts as I have already pointed out, the Judge found that Jnnkie 

Richardson inten~ed to live at Rose Cottage indefinitely and that if sh~ 

were ordered to leave she woul<'i be without a rnof over her h2;1.1. I m,:,y 

,.~.<1<'l that, in my view, if the house were sold and Jankie Rich?L".'·'snn 

h~lf of the equity realised, she would not be able to purchas.• 1n~th~r 

house for that sum. Th,=! learner! Judge also found as a fact th,7t Jt ri': i 

Richardson was attempting to develop "a knitting business" at 1 he h >n;c, n 

she hcrreri to sell sw,~aters in srder to earn enough money t,, live ·-n. 

the other hand Dunc:1n Richardson lived in Barbarlos with a "n;:;w f.,r:i :in-

he worked in St. Vincent and Crenada as the pilot of an aircraf~ s•,r7ying 

crops. 

The trial Ju<ige considen,d the critE,ria stipulate('; in c;,,-:-ticn '.!" cf 

the Matrimonial CauS(3S Act 1973 and in exic:?rcisin(J his ,_,nwc2rr, t 

,:1ccount the circumst:inces of the c=ise. As f21r as it wa.s practicab.1 ;m , 

just he tried tn place them in thG positinn that they w ,:.11·0 !1.1V(; 1 ,,•,.-:n in i,:: 

t~air marriage had not broken down and each of them h~d pr~~-~rly :'isch1rn,;~ 

his or her obligations and resp1 1nsibili ties toward.s tht: (Yt.h .. ~r ~ 

I rlo nut claim tn have recited all the facts which w2n.. f,•un:1 t, 1·1:, 

trial ,Judqe, and it was mr1inly on the questi(,n of cr1nduct ,~f th f' rtic<:., 

that I dwelt at any length. This was so because upon a car0ful 1nalysis 

c,f th<2 conduct of this appertl I realisen that tht!re was n:, s,.,,-i .:s 

~ifference between C0unsel on the lcqal principles tc he ap~li,,!, n r 

i·1de",cJ wc,re th~:: fn.cts stren,msly cnntest;ed. 

essentizllly u;-.on the figures of the money invclv12d; ,1nr' in this r,:,rJ,'"r; 

I can do nn better than recall the words nf Cairns L.J. ~n r·~~n2tl 7. 

Harnc•tt (supra) (:1t ~,age 226 letter H): -

"I de not sc,y that if I harl been respcmsibk in 
the, first instance for workinq nut these ficJur,,!: 
I should have :1rrived at exactly the sa.mci r.,:,c;uJ :: 

as that at which the Judge arrived. But what I 
do say is that I do ru,t find any such defect i 
them as w,1uld lead me tu the c,nclusion that trk 
Judge was wrong and that the figures rn1ght t I), 

amendc,d in favour of the husband. 11 

Cr,ns-2c1uently the lurn::i sum award ,,ught in my vi,:,,: t: r ,1:0 ·li:, v· :,• 
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Rriefl.y '!:he11, I would not disturb the order in relatiCJn t,i -ch-: 

;;ayment of a lump sum in the amount of $60,000.00. 

1'ho ,-irc'Jer of Singh J. ought, in my view, te stand. 

The appellant ought als0 t~ pay the cnsts of this irrcal ir 

Justice nf Apraal 

,,,.. .... ---~---~ 

~ t.~ 
L. L. ROBO'I'Hi\M, 
Chief Justice 

G.C.R. MOE, 

Justice of Appe0l. 
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