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1. The Appeals Chamber of the International Residual Mechanism for Criminal Tribunals
(“Appeals Chamber” and “Mechanism”, -respectively) is seised of the “Motion for Infer Partes
Proceedings”, which was filed on 30 January 2017 (“Motion™) by Mr. Radovan Karadzi¢
(“KaradZi¢”). The Office of the Prosecutor of the Mechanism (“Prosecution’) rcspondcd to the
Motion on 9 February 2017,' and KaradZi¢ filed his reply on 13 February 20172

I. SUBMISSIONS

2. In the Motion, KaradZi¢ requests that the two proceedings in his case with numbers MICT-
13-55-R86F.4 and MICT-13-55-R86F.5 proceed on an inter partes basis and that the applicant/s in
these proceedings be ordered to file redacted versions of its/their applications lodggd under Rule 86
of the Rules of Procedure and Evidence of the Mechanism (“Rule _86 App]ications” and ‘“Rules”, . ‘
~ respectively). ? Karad%¢ submits that he has a legitimate forensic purpose for access and
participation in these proceedings since by lcamihg which witnesses the Rule 86 Applications |

concern he can request any subsequent statements and testimony obtained from them by national g
anthorities in order to assess whether they give rise to an application for additional evidence on

appeal.* In addition, Karad%i¢ argues that hi;s participation in the procccdiﬁgs would serve the i
interests of justice as he may have useful information for the Rule 86 applicant/s and that excluding o

the Defence from these proceedings can render the underlying appeal unfair given the regular

communication between the Appeals Chamber and the Prosecution on matters related to his case.’ _ [

3. The Prosecution opposes KaradZi¢’s “renewed” request for participation in Rule
86 proceedings and access to and .pub]ic redacted versions of ex parte Rule 86 applications, as
KaradZi¢ lacks standing to participate in Rule 86 proceedings, which concern protective measures |
for witnesses and not the witnesses’ evidence, credibility, or the subject matter of KaradZi¢'s case.® '
The Prosecution submits that Karadzi¢ effectivc]y requests reconsideration of the “Decision on a
Motion for Redacted Versions of Rule 86(F) Filings” issued by the Appeals Chamber on
24 January 2017 (“Decision of 24 January 2017") without any atlempt to show how fhe
reconsideration test is met.” The Prosecution contends that KaradZi¢ has not shown any legitimate
forensic purpose justifying access to confidential ex parte material or public interest outweighing

the high degree of confidentiality afforded to Rule 86 applications.s In addition, the Prosecution

! Prosecution’s Response 1o KaradZié’s Motion for Infer Partes Proceedings, 9 February 2017 ("Rcsponse")

z Reply Brief: Motion for Infer Partes Proceedings, 13 February 2017 (“Reply™).
* Motion, paras. 1,2, 13.

*# Motion, para. 5. See also Motion, pares. 6-9.

> Mohon paras. 10-12.
Responsc, paras. 1-9. T
Rﬂsponse paras. 1, 4. 1
¥ Response, paras, 1-6, 8, 9. : ‘

Case No. MICT-13-55-A \ ' 9 March 2017
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argues that the Practice Direction on the Procedure for Variation of Protective Measures of the
Mechanism expressly provides for Rule 86 proceedings to be conducted ex parte and that there is
no inherent injustice in excluding a party from Rule 86 proce'::dings.,9 the ex parte nature of which is
justified as they typically concern sensitive and confidential national investigations or proceedings

the success of which may be jeopardized by unnecessary disclosures.'®

4. In his reply, Karadzm submlts that the PI‘OSCCI]IJOH subrmssmns are thhout merit as the

Practice Dlrechon on the Procedure for Vananon of Protcctlve Measures prowdcs for Rulc
86 applications to be provided to the partics in- the proceedings, unless the applicant provides an
explanation for the good cause of the ex parte classification,’’ Karad¥i¢ also argues that theré is no
justification for conducting the proceedings entirely ex parte and there is no reason for not filing

public redacted versions of all the filings and decisions in the two proceedings.'?

I1. DISCUSSION

5. The Appeals Chamber notes that the two Rule 86 proceedings, which are the subject of the
Motion, formed part of KaradZié’s request for access to confidential ex. parte filings which the
Appeals Chamber denied in the Decision of 24 January 2017." Therefore, Karad?i6’s request for
access to_the applications and filings referred to in the Motion is in effect a request for
reconsideration of the Decision of 24 January 2017. A party requesting reconsideration of a
decision must satisfy the chamber of the existence of a clear error of reasoning in the impugned

decision, or of particular circumstances justifying reconsideration in order to avoid injust.ice.”In

% Response, paras, 6, 7 referring fo Practice Direction on Procedure for the Varlation of Protective Measures Pursuant to
Rule 86(H) of the Mechanism’s Rules of Procedure and Evidence for Access to Confidential ICTY, ICTR and
Mechanism Material, MICT/8, 23 Aprl 2013 (“Practice Direction on the Procedure for Variation of Protective
Measures™), para. &, Prosecutor v. Mirosiav Brale, Case No. IT-95-17-A, Decision on, Motion for Access to Ex Parte
Portions of the Record on Appeal and for Disclosure of Mitigating Material, 30 August 2006, para. 15; Prosecuior v.
Milan Milutinovid et al.,; Case No, IT-99-37-1, Decision on Application by Dragoljub Odjani¢ for Disclosure of Ex
Parte Submissions, 8 November 2002, paras. 21-23.
' Response, para. 7.
"I Reply, peras. 1-9. In addition, KaradZi¢ submits that the Appeals Chamber has already allowed disclosure of the
identities of all the witnesses who were the subject of requesis for variation of protective measures during his trisdl and
that there is no good reason why the same information should not be available with regard to such requests introduced
during the appeal. See Reply, para. 9, referring to Decision on a Motion for Redacted Versions of Decisions Issued
Under Rule 75(H) of the ICTY Ru]es, 18 July 2016.

12 Reply, paras, 7-9.
13 Decision of 24 Tanuary 2017, pp. 4 5.
¥ Prosecutor v. Jean-Paul Alkayesu, Case No, MICT 13-30, Decision on a Motion for ReconSlderatmn 30 June 2016,
p- 1 and reference cited therein. See also Prosecutor v. Jadranko Priic et al., Case No. TT-04-74-A, Public Redacted
Version of the “Decision on Valentin Cori€’s Request for Provisional Relcase™ Tssued on 15 August 2016, p. 3 and
references cited therein.

Case No. MICT-13-55-A ' 9 March 2017
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this respect, the Appeals Chamber finds that KaradZi¢ has failed to show that reconsideration of the

Decision of 24 January 2017 is warranted.”

6. Nonetheless, the Appeals Chamber notes that, in order to ensure the public nature of the
proceedings to the extent possible, it 1ssued in its Decision of 24 January 2017 public redacted
verstons of two orders made in the proceedings that are the subject of the Motion,'® ahd that, since
that decision, additional orders and decisions have been issued in the two 17>rocc‘73dings.17 The

" Appeals Chamber finds that issuing public redacted versions of these orders and decisions will

ensure the public nature of the proceedings to the extent possible and that the interests of the parties

who designated their filings as ex parte can be adequately protected by appropriate redactions.

7. 'As to KaradZi6’s requeét for participation in the Rule 86 proceedings referred to in the P

Motion, the Appeals Chamber notes that the proceedings concern requests for variation of |
protective measures granted by the International Criminal Tribunal for the former Yugoslavia with
regard to Prosecution witnesses. Iﬁ these circumstances, when deciding whether to vary the existing
protective measures, the Appeals Chamber ;:onsidcred it appropriate to seek information from the !

Prosecution. The Appeals Chamber did not consider it necessary to lift the ex parte status of the

Rule 86 Applications in respect of KaradZi¢ and invite him to make submissions because it did not
consider that Karad%i¢ would be in a position to supplement the witness protection information
from the Witness Support and Protection Unit of the Mechanism or offer other information relevant

D witness piotcction concerns of Prosecution witnesses. The Appeals Chamber emphasizes that the

Rule 86 Applications concern the application of witness protectidn measures in domestic

proceedings, not Karad7i¢’s appeal.'® For these reasons, the Appeals Chamber finds that Karad#ié

®'The Appeals Chamber notes that, in his Reply, Karad¥i¢ misconsirues the “Decision on a Molion for Redacted o
Versions of Decisions Issued Under Rule 75(H) of the ICTY Rules” issued by the Appeals Chamber on 18 July 2016.. :
Conirary to KaradZic's submission, the Appeals Chamber found that he had failed to justify access lo information

identifying national investigations and proceedings, including access to cerfain witness pseudonyms. See Decision on a :
Motion for Redacted Versions of Decisions Issued Under Rule 75(H) of the ICTY Rules, 18 July 2016, pp. 4, 5. The ?
Appeals Chamber notes that its decision of 18 July 2016 only allowed thc mon-redaction of particular witness '
pseudonyms from the public redacted versions of eleven Rule 75(H) decisions of the Tral Chamber in specific
instances where the Witness Suppott and Protection Unit of the Mechanism advised that such disclosure would not
undermine the effectiveness of the protective measures in force regarding those witnesses. See Registrar’s Submission
in Compliance with the Order on a Motion Related 1o Measures for Protection of Victims and Witnesses, 14 June 2016
{confidential with confidential annex A and confidential annex B), Annex A, Annex B. ’
18 See Decision of 24 January 2017, Annex 1.

' Prosecutor v. Radovan Karad¥i¢, Case No. MICT-13-55-R86H.3, Decision on an Application Pursuant to Rule 86,
8 March 2017 (confidential and ex parte); Prosecutor v. Radovan Karadfi¢, Case No. MICT-13-55-R86H.4, Decision
on an Application Pursuant to Rule 86, 21 February 2017 (confidential and ex parte), Prosecutor v. Radovan Karadiic,
Case No. MICT-13-55-R86H.3, Order on an Application Pursuant to Rule 86, 16 February 2017 (confidential and ex
- parte), Prosecutor v. Radovan Karad?d, Case No, MICT-13-55-R86F.4, Order for Submissions on an Applicarion

Pursuant to Rule 86, 27 Tanuary 2017 (confidential and ex parte); Prosecutor v. Radovan Karadiic, Case No. MICT-13-
55-R86F.5, Order for Submissions on an Application Pursuant to Rule 86, 27 January 2017 (confidential and ex parte),

1® In addition, the Appeals Chamber observes that the Practice Direction on the Procedure for Variation of Protective
Measures allows for applicalions pursuant to Rule 86 of the Rules to be filed ex parte with regard to one or more of the .
parties in the proceedings, provided that the applicant provides an explanation of the good causge for filing the I

Case No. MICT-13 55-A  9March 2017 K
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has failed to demonstrate that he has standing to participate in the Rule 86 proceedings identified in
the Motion.

III. DISPOSITION

8. For the fdrego'mg reasons, the Appeals Chamber GRANTS the Motion in part, ISSUES, as

an anneXx to the present decision, public redacted versions of the decisions and orders issued in the

Done in English and French, the English version being authoritative.

Done this 9™ day of March 2017,

At The Hague, ‘ : ' ‘
The Netherlands @ o Ao \i\\ Lo ong
‘ : | Judge Theodor Meron
Presiding Judge

[Seal of the Mechanism]

application ex parte. See Practice Direction on the Procedure for Variation of Protective Measures, para. 6. The Appeals
Chamber is satisfied that the Rule 86 Applications evince good cause for their ex parfe status as they contain
information identifying domestic investigations and pre-trial proceedings.

4
Case No, MICT-13-55-A 9 March 2017
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: |

I, THEODOR MERON, Judge of the Intmatlonal Regidual Mcchamxm for Criminal Tribunals
("Mcchamsm ') -and Presiding Judge m thm case;!

BEING SEISED OF a confidential and ex parte application filed on 13 Jannary 2017, in which the
Prosecutor’s Office of [REDACTED] (“Applicant™) relies on Rule 86(F) of the Rulc;' and requests ‘
the unredacted transcripts of a'witness's iesitmony in the case of Prosecgor v. Radovan Karadgie;, =~~~ |
Case No. IT-95-5/18, heard before the International Criminal Tribunal for the former Yogoslavia -
(“ICTY™), the pscudonym under which the witness testified, and the statemeants given by the | |

_witness in the course of the mvestlgahon,

: 5 1
NOTING that the Applicant is a party in a domestic jurisdiction and seeks information and access ’ !
to material subject to protective measures ordered by the ICTY; ‘

CONSIDERING that, in effect, the Applicant is seeking variation of protective measures and that,
therefore, the Application falls to be considered under Rule 86(H) of the Rules;* : ' I

CONSIDERING the Practice Direction on Filings Made Before the Mechanism for International
Criminal Tribunals, which provides that the case pumber assigned to “proceedings arising from a
request for the rescission, variance or augmentation of protective measures made pursuant to Rule
86(H) of the Rules” shall inciudcﬂw “RB6H" suffix to identify the type of proccodings concerned;’

FINDING, therefore, that the cuse number assigned to the Application is ot consistent with the
Practice Direction referred to above and should be revised;

CONSIDERING that it is appropriate (o request the Wilness Support and Protection Unit of the

Mechanism (“WISP”) to inform me of any protective measures in force with Tespect to the winess ' '
identificd in the Application that may have been ordered, continued, or varied in proceedings before '
the ICTY or the Mechanism; :

! Order Assigping a Chamber to Consider an Application Pursuant to Rule 86, 16 Yanuary 2017 (confidentizl and ex
parte); Order Assigning Judges to a Case Before the Appeals Chamber, 20 April 2016, In accordance with Rule 86(K)
of the Rules of Procedure and Bvidence of the Mechanism (“Rules™), an application to a Chamber o rescind, vary, or
augment protective measures in Tespect of a victim or witness may be. dmlt with cither by the Chamber or by a Judge of
thnt Chamber,
* Application of the Prosecutor’s Office of [REDACTED] for Variation cnf Protective Measures Pursuant to Rule 86(F)
of the MICT Rules of Procedure and Bvidence, 13 January 2017 (coafidential and ex parte) Apphcanon "), paras. 4-9,
l?.
Apphcuuon, parss. 9, 10, 13.
* Rule 86(E) of the Rules. See alse Practice Dircction on Pmcednre for the Variation of Protective Measures Pursuant
10 Rule B6(H) of the Mechpnism’s Rules of Procediure and Evidence for Access to Confidential ICTY, ICTR md :
Mer.hamsm Malerial, MICT/8, 23 Apdl 2013, ‘
% Practice Direction on Filings Made Before the Mechanism for Infernational Criminal Tribonals, MICT/7/Rev.2, . !
24 Aungust 2016, Axiicles &, 6(2){(j). :

Case No, MICT-13-55-R86F.4 27 Jamuary 2017 !
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CONSIDERING that, in accordance with Rule B6{) and CI) of the Rules, it is ‘necessary to

' asceriain through the WISP whether the witness consents to the requested variation of any

protective measures in force after being properly advised of the consequences thereof;

CONSIDERING that, given that thc wimess was called by the Prosecution to testify in the
Karadfi¢ case, 1t is also appropriate to give notice of the Application to the Prosecution to afford it
an ppportumnity to noie any concerm therewith;®

PURSUANT TO Article 20 of the Statuie of the Mechanism and Rules 55 and 86 of the Rules;
HEREBY ORDER.:

1. The WISP to inform me within fourtéen days after the issuance of the present order of any
protective measures in force with respect to the witness identified in the Application that
may bave been ordered, continved, or varied in proccedmgs before the ICTY or the
Mechamsm,

2. The WISP 1o contact the wimess identified in the Application to ascertain whether the
witness consents 1o the requested variation of any protective measures after being advised of
the consequences thereof, and to inform me of the witness's position by the same date;

3, The Registry to revise the case number assigned fo the Application in accordance with
Article 6(2)(j) of the Practice Direction on Filings Made Béefore the Mechanism for
International Criminal Tribunals;”

4. The Registry to lift the ex parte statos of the Application with respect to the Prosecution and
5EIVE a COpY of the Application on the Prosecution; and

5. The Prosecntion to file a submission, if any, on the Application by the same date.

§ Prosecutor v. Radovan Karadiid, Case No. IT-95-5/18-PT, Decision on Protective Measures for Wimesses,
2 March 2012 (confidential}, para. 3, RP. 60505; Prosecutor v. Radovan Karad?i¢, Case No. IT-95-5/18-PT, Decision
on Protective Measwres for Witnesses, 30 October 2008, paras. 11, 34{e)(1).

7 Practice Direction on Filings Made Before the Mechanism for International Criminal Tribupals, MICT/7/Rev.2,
24 August 2016, Asticle 6(2)().

Case No. MICT-13-55-R86F.4 ' ‘ 27 Jamuary 2017
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Done in English and French, the English version being anthoritative.
Done this 27% dayrof Janwary 2017,
At The Hague,
The Netherlands

Judge Theodor Meron,

Presiding Judge

[Seal of the Mechapism] -
' 3
Case No. MICT-13-55-Rg6F.4 27 January 2017
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1, THEODOR MERON, Judge of the International Residaal Mechanism for Criminal Tribunals
" (“Mechanism™) and Presiding Jodge in this casc;!

BEING- SEISED OF a confidential and ex paﬁe application filed on 13 Yanuary 2017, in which the
Prosecusor’s Office of [REDACTED] (“Applicat”) relics on Rule 86(F) of the Rules and requests
the unlrcdacted trangcripts of a witness’s testimonry in the casc of Prosecutor v. Radovan Karadyic,
Case No. TT-95-5/18, heard before the Intemational Criminal Tribunal for the former Yugoslavia
(“ICTY™), the pseadonym under wl:uch the witness testified, and thc statements given by the
wiiness in the course of the mvesugahon,

" NOTING that the Applicant is a-party in a domestic jurisdiction and seeks information and access
to material subject to protective measnres ordered by the ICTY;

CONSIDERING thnt,' in cffect, the Applicant is secking varation of protective measures and that,
therefore, the Application falls to be considersd under Rule B6(H) of the Rules:®

CONSIDERING the Practice Dircction on Filings Made Before the Mechanism for International
Crimrinal Tribunals, which provides that the case nuinber assigned to “proceedings arising from a
request for the rescission, variance or angmentation of protective measufes made pursuant to Rule
86(H) of the Rules” shall include the “R86H™ suffix 1o identify the type of proceedings coucerned;®

FINDING, thercfore, that ;he casc number assignﬂri to the Application is not comsistent with the
Practioc Direction referred 1o above and should be revised;

CbNSIDER]NG that it is appropiiate to request the Witness Support and Protection Unit of the

Mechanism (“WISP™) to inform me of any proicclive measures m force with respect to the witness

identified in the Application that may havc been ordered, continued, or varied in proceedings before
the ICTY or the Mechanism,

! Oxder Assipning a Chamber to Cousider an Application Parzuant to Rule 86, 16 Jamuary 2017 (confidential and ex
parte), Order Assipning Judges to 4 Case Before the Appeals Chamber, 20 April 2016. In accordance with Rule B6(K)
of the Rules of Procedure and Evidence of the Mechanism (“Rules™), an-application fo a Chamber to rescind, vary, or
mrgment protective measures in respect of & vickim or wmmns may be dealt wuh aither by the Chamber or by @ Judge of
that Chamber,

* Application of the Prosecutor's Office of [REDACTED] for Variation of Protective Mcasures Pursuant o Rule 86(F)

* of the MICT Rules of Procedure and Bvidencs, 13 Jannary 2017 (confidential and ex parte) (“Application™), paras, 5-9,

12

Applmauon, paras. 5, 8, 9, 12
* Rule 86(H) of the Rules, Szz also Practice Direction on Procedure far the Variation of Pmiacnve. Measures Pursuant
o Ruls B6(H) of the Mechanism’s Rules of Procedurs and Evidence for Access (o Confidential ICTY, ICTR and
Mechanism Material, MICT/B, 23 April 2013.

* Practice Direction on Filings Made Beforc the Mechanism for Infernational Criminal Tribunals, MICT/7/Rev.2, -

24 Augnst 2016, Articles 1, &(2)Q).

Case No. MICT-13-55-R86F.5 27 Tanuary 2017
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CONSIDERING that, in accordance with Rule 86() and () of the Rules, it is necessary to
ascertain through the WISP whether the witness consents o the requested variation of any
protective measnres in force afier being properly advised of the consequences thereof;

CONSIDERING that, given that the witness was called by the Prosecution to testify in the
Karad#id case, it is also appropriatc fo pive notice of the Application T s Prosecrition to afford it
an opportunity to noic any concern thf:rcvi'it_lz;6 ’

PURSUANT TO Asticle 20 of the Statute of the Mechanism and Rules 55 and 86 of the Rules:

HEREBY ORDER:

1. The WISP to jnform me within fourteen days afier the issnance of the present order of any
protoctive measures in force with respect to the witness identificd in the Application that
may have been ordered, continued, or varied in proceedings before the ICTY or the
Mechanism, '

2. The. WISF to contact the witness identified in the Application to ascertain whether the
witness consens to the requested variation of any proteciive measurcs aftm: being advised of
the conseguences ﬂ]r:reof. and to inform me of the wiincss's position by the same date;

- 3. The chistry to revise the casc number assigned to the Application in accordance with
Aricle 6(2)3) of the Practice Direction on Filings Made Before the Mechanism for
International Criminal Tribunas;’

4. The Regisiry to lift the ex parte staws of the Apphcahon with respect to the Prosecution and
serve a copy of the Apphcauon on the Prosecation; and

5. The Prosecution to file a submxssion. if any, on the Application by the same date.

§ Prosecutor v. Radovan Karadsic, Case No. IT-95-5/18-T. Decision on Protective Measores for Witnesses, 2 March
2012 (confidential), RP. 60506; Prosecutor v, Radovan Karad3id, Case No. IT-95-5/18-PT, Decision on Proteciive
Mensures for Wilnesses, 30 Octobear 2008, paras. 1, 34@Ki).

? Practice Direction o Filings Made Before the Mechanism for Interpational Criminal Tribunals, MICT/7/Rev.2,
24 August 2016, Article 6(2)(3).

Case No. MICT-13-55-R86F.5 ' : 27 Yanuary 2017
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Done in Epglish and French, the English version being anthoritative.

2815777

Done this 27® day of Jamuary 2017,
At The Hapue,
The Netherlands

Yudge Theodor Meron

Presiding Judge

[Seal of the Mechanism]
- 3
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I THEODOR MERON, Judge of the International Remdual Mechanirm for Criminal Tribuonals
(“Mechanism™) and Presiding Jndge in this case;

BEING SEISED OF a confidential and ex parte app]icaflbn filed on 13 January 2017, in which the
Prosecutor’s Office of [REDACTED] (“Applicant”™) requests the nnredacted tmnscripts of a
witness’s testimony in the casc of Prosecutor v. Radovan Karadfic, Case No. IT-95-5/18 (“KaradZic
case”), heard before the International Criminal Tribuoal for the former Yugoslavia (‘ICTY") the
psendonym under which the witness tcsuﬁcd, and the statements given by the witness in the course
of the investigation;?

RECALLING that, on 27 January 2017, T ordered; (i) the Witness Support snd Protection Unit of
the Mechanism (“WISP”) to inform me of amy protective measures in force with Tespect to the
witness identificd in the Application that may have been ordered, continued, or varied in
proceedmgs before the ICTY. or the Mechanism and to contact the witness identified in the
Application to ascertain ththct the witness consented to the Icqucstcd variation and to inform me
of the witness's position in this regard; and (ii) the Office of the Pmsccutnr' of the Mechanism
(“Prosecution”) to file any submission on the Application;’

NOTING the Prosecution’s submission filed confidentially and ex parte on 1 February 2017, in
which the Prosecution submits that the Application should he dismissed for lack of jurisdiction as a
chamber of the ICTY is seised of the casc of [REDACTED] (“DKEDACTED] case”), which

involves the witness;’

NOTING the Registrar's submission filed confidentially and ex parte on 2 February 2017, in which

the Registrar notes that the witness testificd in the Karad#i¢ and [REDACTED] cascs and sceks
guidance from the Appeals Chamber as to whether the WISP should proceed with contacting the
witness pursuant to the Order of 27 Ianuary- 2017:°

T Qrdex Assigning a Chamber to Consider an Application Porsoant to Rule 86, 16 Jamuary 2017 (confidential and ex
parie); Order Assigning Tudges to a Case Before the Appeals Chamber, 20 April 2016, In accardance with Ruls 86(K)
of the Rules of Procedare and Evidence of the Mechenism (“Riles™), an application 10 4 Chamber to rescind, vary, or
augment protective measnres in respect of & victim or witness may be dealt with either by the Chamber or by a Judge of
that Chamber. .
2 Application of the Prosecutor’s Office of [REDACTED] for Variation of Protective Measures Pursuant (o Rule 86(F)
of the MICT Rudes of Procedure: end E\ﬂdcnae 13 January 2017 (cunﬁdcnﬁnl and ex parte) (“Application”), paras, 9,
10, 13.
* Ogder for Sulmissions on an Application Pursuant to Rule 86, 27 January 2017 (confidential end éx parte) (“Order of
2‘7 January 2017, p. 2.

* Prosccution’s Submission on Application Pursuant to Rule 86, 1 February 2017 (cmﬁd:nual and ex parte)
g“Pmsccutlon 8 Subimission™), para. 1.

Registrar's Sobmizsion Conceming the Order of 27 January 2017, 2 Febroary 2017 {confidential and ex parte)
(“Registrar’s Submission’}, para 2.

Case No, MICT-13-55-R86H.3 ' 16 Februacy 2017
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CONSIDERING that, under the Transitional Arrangements, the Mechanism has competence over
the appellate proceedings in the Karadfic case and the ICTY has competence over the

[REDACTRED] proceedings in the [REDACTED)] case:’

CONSIDERING that, pursuant to Article 5(3) of the Transitional Arrangements, the Mechanism
shall provide for the protection of witncsses, where a pemson 15 2 witness in relation to two or more
cascs for which the Mechanism and the ICTY have compotcnccf

FINDING, therefore, that the Mechanism has jurisdiction over the Application,

' PURSUANT TO Articl 20 of the Statute of the Mechanism and Rules 55 and 86 of the Rules;

HEREBY
ORDER the WISP to camply with the Order of 27 January 2017 without delay.
Don in English and French, the English version being authoritative.

Done this 16 day of February 2017,

At The Hague,
The Netherlands
Judge Theodor Meron
Presiding Judge
[Seal of the Mechanisn]

S See Articles 1(1) and 2(2) of fhe Transitional Arrangements, U.N, Doc. S/RES/1966, 22 December 2010, Anaex 2.
TUN. Doc. S/RES/1966, 22 Dectmber 2010, Annex 2.
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I, THEODOR MERON, Judge of the Intemational Rcmdual Mcchamsm for Criminal Tribunals
(“Mechanism™) and Presiding Judge in this case;'

BEING SEXSED OF a confidential and ex parte application filed on 13 January 2017, in which the
Prosecutor’s Officc of [REDACTED] (“Applicent”) requests the unredacted transcripts of a

" witness’s testimony in the casc of Prosecutorv. Radovan KaradZic, Case No. IT-95-5/18 (“Karadzic

case’), heard before the Infernational Criminal Iﬁbunal for the former Yogoslavia (“ICTY™), the
pseudonym under which the witaess testified, and the statements given by the witness in the course
of the investigation, in order to assist criminal proceedings in [REDACTED);?

RECALLING the “Order for Submissions on an App]icnﬁﬂn Pursnant to Rule 86” filed on
27 Tanuary 2017, in which I ordercd: (i) the Witness Support and Protection Unit of the Mechanism
(“WISP") to inform me of any protective measutes in force with respect to the witness identified in
the Application that may have been ordered, continned, of vared in proceedings before the ICTY or
the Mechanism and to infonm me of the witness’s position on the varation of protective measures
requested; and (i) the Office of the Prosecutor of the Mechanism (“Prosecution”) to file any
submission on the Application;’

NOTING the Registrar’s submission filed confidentially and ex parte on 7 February 2017, in which
the Registrar submits that the wilness was granted protective measures in the case of
[REDACTED), and that these were subsequently continped in the Karad#ic case and the case of

 [REDACTED], and that the witness consented to the roquested variation provided that the

profective measures would remain in force:*

NOTING the Prosecution’s submission filed confidentially and ex parte on 10 February 2017, in
which the Prosecution argues that access to the requested material should be granted, including
access fo the witness’s statements obtained in the course of the investigation that were admitted in

! Order Assigning & Chamber to Congider en Application Pursuant to Rule 86, 16 January 2017 (confidential and ex
parte), Order Assigning Judges to a Case Before. the Appeals Chamber, 20 April 2016. In accordance with Rule 86(K)
of the Rules of Procedure and Evidence of the Mechanism (“Rules™), an application to a Chamber to rescind, vary, o
angment protective measures in respect of a victim or witness may be denll: with eifher by the Chambﬂr & by n Judge of
that Chamber.

2 Applicaticn of the Prosecutor’s Offict of [REDACTED] for Variation of Protective Measures Pursuant to Rule 86(F)

of the MICT Rules of Procedure and Evidence, 13 January 2017 (confidential and ex parte) (“ Application”), paras. 5-9,

11,12
? Order for Submissions on an Application Parsuant to Rule 86, 27 January 2017 (confidential and ex parte), p. 2

4 Registrar’s Submission in Compliance with the Order of 27 Tanvary 2017, 7 February 2017 (ounﬁdcnhal and ex parte
with confidentisl and ex partz Annex) (“Registrar’s Submission”), Annex, paras. 2, 1.

Case No. MICT-13-55-R86H.4 21 Felruary 2017
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' the Baradiic case and other prior statements that do not form part of the trial record in ICTY
proceedings and which can be provided to the Applicant by the Pro secution;’

NOTING ALSO the Prosecution submission that the Appeals Chamber should grant the requests

- concerning the same witness in [REDACTE'D] related applications conceming the witness’s .

testimony in the [REDACTED] cases;®

CONSIDERING that the Appeals Chamber is not seized of the two applications referred to by the
Prosecution;’

t o ' :
RECALLING that, pursuant to Rule 86(F)(i) of the Rules, once protective measures have been
granied in any proceedings before the ICTY they continue to apply mutatis mutandis in any other

proceedings before the Mechanism or another jurisdiction unless and mntil they are rescinded,

varied, or angmented,

CONSIDERING that, pursnant 1o Rule 86(H) of the Rules, a party in another jurisdiction inay seek
to vary protected measures ordered by the ICTY or the Mechanism upon being authorised to do so
by an appropriate jodicial anthority; '

FINDING that the Applicant has duly demonstrated that it was authorised o scek the variation of

the protective xrn;-,asurtzs;Il

RECALLING that, pursuant to Rule 86(I) of the Rules, the Chamber determining an application
for variation of protective measurcs made by a party in another jurisdiction shall ensure that the
protecied witness has given consent to the variation of protective measures;

CONSIDERING that the witness has conscnted to the requested variation provided that the
protective meagures granted by the ICTY remain in force;

PURSUANT TO Atticle 20 of the Statute of the Mechanism and Rule 86 of the Rules;

5 Prosecution Submission on Application Purspant fo Rule 86, 10 February 2017 (confidentisl and ex parfe)
(“Prosceution Submission™), parss, 1.3, -

© Prosecution Submission, pars. 1, referring to [REDACTED] Application of the Prosecmtar’s Office. of [REDACTED]

for Variation of Protective Measurcs pursuant to Rule 86(F) of the MICT Rules of Procedure and Bvidence, 13 Jaguacy
2017 (coxfidential and ex parte); Applicafion of the Prosecutor’s Office of [REDACTED] for Variation of Protective
Measures pursuant to Rule 86(F) of the MICT Ruics of Procedure and Bvidence, 13 Janvary 2017 (confidential and ex
parie). ‘

" [REDACTED] Order Assigning & Single Judge to Consider an Application Parsuant to Rule 86, 18 Jamvary 2017
(canfidential and ex parte), p. 1; [REDACTED] Ordex Azsigning a Single Judge to Consider an Application Pursuant to
Rule 86, 18 Jannary 2017 (confidential and ex parte), p L The Applicant may file before the Appesls Chamber in fhis

Case No. MICT-13-55-R86H.4 ' , 21 February 2017
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HEREBY GRANT the Application;

VARY the protective measures granted to the witncss identified in the Application solely with
regard to the release to the Applicant of the confidential documents and information sought in the
Application for the purposcs of the [REDACTED] case;

ORDER the Registrar to inform the Applicant of the witness’s pseudonym in the Karad#i¢ case and
release to the Applicant certified copies of the unredacted closed-session transcripts of the witness's.
tt;sﬁmony in the Karad#ic case, as well as of the witness’s statements admitted on the tral record in
the Karadfic case, as identified in the Prosecution Submission;”

ORDER the Prosecution to rclease (o the Applicant any prior statements of the witness that are in
the Prosecution’s possessior, ’

ORDER that the information and material released to the Applicant bm‘suant 1o this decision shall
be treated as. confidential by the Applicant and all parties to the JREDACTED] proceedings in
[REDACTED}to whom such information mey be disclosed under the law of [REDACTED], and

shall not be used K any other purpose than that for which they are released pursnant to this
decision; |

ORDER that the Applicant shall not disclose the information and material that is released pﬁrsuant '
to this Decision to any other party or person, eXcept to the jodicial authorities and parties or persons

involtved in the preparation or conduct of the proceedings in the [REDACTED] case, and provided

that the Applicant obtains assurances under the threat of criminal sanctions that snch parties or

persons to whom the information and material are r_élcased will maintain their strict confidentiality;

ORDER that the Applicant shall take all necessary measures, both Yegal and practical, in order to
ensure the safely and securty of the witness identified in the Application and shall ensure the same
level of protection as that granted to the witness by the ICTY; and

ORDER that, should the Applicant seek to rescihd; vary, or augment the protective measures that
apply 1o the information and material released by this decision, it shall request such relief in an
application o the President of the Mechanism pursuant to Rule 86(H) of the Rules.

case its requests under Rule 86 of the Rules in the cvent it is advised by Single Yudges in other cascs that the Appeals
Chamber in this case is best placed in assess ceriain requests for variation of protective measures.

' Case No. MICT-13-55-RB6H.4 21 February 2017
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Donc in Englich and French, the English version being authoritative.

Pone this 217 day of Febrary 2017,
At The Hague, - .
The Netherlands -
| Judgé Thoodor Meron
Presiding Judge
[Seal of the Mechanism}]
* Application, Registry Pagination 10.
S Prosecution Submissian, para. 3.
4. .
Case No, MICT-13-55-R86H.4 ' 21 Rebruary 2017
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1, THEODOR MERON, Judge of the International Residual Mechanism for Criminal Tribunals
(“Mechanism”) and Presiding Judge in this case;’

REING SEISED OF a confidential and ex parfe application filed on 13 Fanuary 2017, in which the
Prosecutor’s Office of [REDACTED] (“Applicant™) requests the unredacted transcripts of a
witness's testimony in the case of Prosecutor v. Radovan Karad#ié, Case No. [T-95-5/18 (“KaradZi¢

asc”™), heard before the International Criminal Tribunal for the former Yugoslavia (“ICTY™), the
pseudonym under which the witness testified, and the statcments given by the witness in the course

of the investigation, in order to assist criminal proceedings i in [REDAC’I‘ED] (“[REDACTED]

case”)

RECAIL]NG the “Order for Submissions on an Application Pursuant 1o Rule 86" filed on
27 Jaouary 2017, in which I ordered: (i) the Witness Support and Protection Unit of the Mechanism

(“WISP”) to inform me of any protective measures in force with respect to the witness identified in

the Application that may have becn ordered, contimed, or varied in proceedings before the ICTY or
the Mechanism and to inform me of the witness’s position on Ihclmqucstcd variation of protective
measures; and (i) the Office of the Prosecutor of the Mechanism (“Prosccution”) to file any
submission on the Apphcauon,

NOTING the Prosccntion’s submmslou filed confidentially and ex parte on 1 February 2017, m
which the Pmsccutlon submits that, because the ICTY is cumently scised of proceedings mvolvmg
the witness, the App]:canon should be dismissed for lack of Junsdicuon,

NOTING the Registrar’s submission filed confidentially and ex parfe on 2 Febrmary 2017, in which
the Registrar notes that the witness testified in the Karad?i¢ case and a case currently pending
before the ICTY and seeks guidance from the Appeals Chamber as to whether the WISP should

! Order Assigning a Chamber to Congider an Application Pursuant to Rule 86, 16 January 2017 (canfidential and ex
parte); Order Assigning Judges to a Case Before the Appeals Chamber, 20 April 2016, In eccordance with Rule 86(K)
of the Rules of Procedure and Evidence of the Mechanism (“Rules™), au application to a Chember to rescind, vary, oo
Engment profective measurcs in respcct of 1 victim or witness may be dealt with either by the Chamber or by a Judge of
that Chamber. .
* Application of the Progecutor's Oiice of [REDACTED] for Variation of Profective Measures Pursuant to Ruile BG(E)
of the MICT Rules aof Procedure and Evidence, 13 Jamuary 2017 {confidential and ex parte} (“Application”), paras. 5, 8;
9,12
* Order for Submissions on an Application Pumsvant to Rule 86, 27 Janwary 2017 (confidential and ex parte) (“Order of
27 Japuary 2017, p. 2.

* Prosecution’s Submigsion on Apphcntmn Pursnant to Rule 86, 1 Febmary 2017 (confidential and ex parie), para 1.

1 .
Cage No. MICT-13-55-R86H.1 ' : 8 Macch 2017

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm




MIE'.'CT:_I_3-55-K’_; e IS

moceed with contacting the witness and prov:dmg the information requested in the Order of
27 Yanuary 2017;

RECALLING the “Order on an Application Pursuant to Rule 86” filed on 16 February 2017, in
which I found that, pursuant to Article 5(3) of the 'I‘ransilional'An'angcmcnts, the Mechanism has

jursidiction over the' Apphcation and ondered the WISP fo comply with the Order of

27 January 2017 without de,lay;‘\i

NOTING the Registrar's submission filed confidentially and ex parte on 21 February 2017, in
which the Registrar submits that the witness was granted protéclivc measures in the case of
[REDACTED), that these wer¢ continued and subsequenty sugmented in the Karadfic case
[REDACTED] and that the witness consented (o the requested variation provided that the protcctwc

measurcs would rermasin in force;”

RECALLING that, pusstant to Rule 86(F)() of the Rules, once protective measurcs have been
granted in any proceedings before the ICTY they continue to apply mutatis mutandis in any other
proceedings before the Mechanism or another. jurisdiction unless and until they sre rescinded,

- varied, or augmented,

CONSIDERING that, purssant to Rule 86(H) of the Rules, a party m another ju.risdict'lon‘may seek

to vary protected measures ordered by the ICTY or the Mechanism upon being anthorised to do so
by an appropriate Jlld.lcml authoriry; -

FINDING that the Applicant has demonstrated that it was authorised to seek the variation of the

protective measuores rcqucsted;“

RECALLING that, pursuant to Rule B6(T) of the Rules, the Chamber determining an application
for variation of protective measures made by a party in another jurisdiction shall ensure that the

protecied witness has given consent to the variation of protective measures;

CONSIDERING that the witness consented to the requested variation provided that the protective
measures granted by the ICTY remain in force;

PURSUANT TO Article 20 of the Statute of the Mechanism and Rule 86 of the Rules;

s Registrar's Sobmission Conceming the Ordex of 27 January 2017, 2 Fchmm'y 2017 (confidential and x parfe), para.
2. ‘ : :
€ Order ori an Application Pursnant to Rule 86, 16 Febamary 2017 (confidential and ex parie), p. 2.

Case No. MICT-13-55-R86H.3 . 8 March 2017

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm

2804




HEREBY GRANT the Application;

VARY the protective measures granted to the witness identified in the Application solely with

regard to the release (o the Applicant of the confidential documents and information ;;ought in the
Application for the purposes of the [REDACTED] case;

ORDER the Registrar {o inform the Applicant of the witness’s pseudonym in the Kgradyic case and
release to the Applicant certified copies of the unrcdacted closed-session transcripts of the witness’s
testimony in the Karadfic case, as well as of the witncss's statements admitted on the trial record in
the Karadzic case, as identified in the Registrar’s Submission of 21 February 2017;°

ORDER the Prosecution to release to the Applicant any prior statements of the witness that are in

the Prosecution’s posscssion;

ORDER that the mfonna.tlon and material relcased to the Applicant pursuant to this devision shall
be treated as confidential by the ‘Applicant and all parties to the [REDACTED] proceedings in
[REDACTED] to whom such information may be disclosed under the 1av;r of [REDACTED], and
shall not be used for any other purpose than that for ﬁhich they arc released pursuant to this
Decision; ' '

ORDER  that the Applicant shall not disclose the information and material that is released pursnant
to this Decision o any other party or person, except to the judicial authorities and parties or persons

involved in the preparation or conduct of the procecdings in the [REDACTED] casc, and provided

that the App]ibant obtains assurances under the threat of criinal sanctions that snch parties or
persons o whom the information and material are released will maintain their strict confidentiality;

ORDER that the Applicant chall take all necessary measures, both legal and practical, in order to
ensure the safety and security of the witness identified in the Application and shall ensore the same
level of protection as that granted to the witness by the ICTY; and

ORDER that, should the Applicant seek to rescind, vary, or angment the prolective measures that

apply 1o the information and material released by this decision, it shall request such relief in an

application to the President of the Mechanism pursuant to Rule 86(H) of the Rules.

7 Registrar’s Submission in Compliance with the Order of 16 February 2017, 21 Rebroary 2017 (confideatial and ex
parte with confidential and ex parte Annex) (“Begistrar’s Submission of 21 February 2017"), Annex, paras. 2, 3.

" |
Case No. MICT-13-55-R86H.3 ' _ 8 March 2017
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Done in Engligh and French, the English version being authoritative.

Done this 8% day of March 2017,
At The Hague,
The Netherlands
Judge Theodor Meron
Piesiding Judge
[Seal of the Mechanism]

§ Application, Registry Pagination 10.
® See Registrar’s Submission of 21 February 2017, Asnex, para. 3, n. 7.

4
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