ARTICLE 1904 EXTRAORDINARY CHALLENGE
PURSUANT TO THE
NORTH AMERICAN FREE TRADE AGREEMENT

In the Matter of Secretariat File No.
: ECC-2003-1904-01USA
PURE MAGNESIUM FROM CANADA :

DECISION AND ORDER OF THE
EXTRAORDINARY CHALLENGE COMMITTEE

This Extraordinary Challenge Committee (“ECC”) was convened pursuant to
Request for an Extraordinary Challenge Committee (“Request”) pursuant to Article 1904.13 and
Annex 1904.13 of the North American Free Trade Agreement (“NAFTA”) and Rule 37(1) of the
NAFTA Rules of Procedure for Article 1904 Extraordinary Challenge Committees. The Request
was filed on September 24, 2003 by the Office of the United States Trade Representative
(“USTR”). The Request asked that an ECC be convened to consider decisions of the binational
pand (“Pand”) that reviewed the final results of the full sunset review and remand
determinations made by the United States Department of Commerce (“Commerce’) In the
Matter of Pure Magnesium from Canada, Secretariat File No. USA/CDA -00-1904-06.

The United States Government (“USG”) filed case briefs in support of the
Reguest and was represented at the hearing by counsel for both the USTR and Commerce. US
Magnesium LLC filed briefs in support of the Extraordinary Challenge Request and was
represented by counsel a the hearing. The Government of Canada (“GOC’) and the
Government of Quebec (“GOQ”) both filed briefs opposing the Request and both were
represented by counsdl at the hearing. Norsk Hydro Canada Inc. (“NHCI”) aso filed a brief
opposing the Request but was not represented by counsel at the hearing.

After careful review and considerations of the applicable provisions of NAFTA
and other applicable legal provisions and the record and the briefs filed by the parties supporting
and opposing the Request, as well as the able arguments of counsdl, the ECC makes the
following conclusions:

BACKGROUND

1 On July 5, 2000 Commerce issued a Notice of Final Results of Full Sunset Review
(“Sunset Review”) in respect of the antidumping order on pure magnesum from Canada
origindly issued in 1992. The original margin of dumping was 21% but four subsequent
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administrative reviews found no dumping of pure magnesium. Imports virtually ceased after the
antidumping order and then resumed but in much smaller volumes than previoudly. Pure
magnesium exports by NHCI, the sole Canadian producer of pure magnesium, never amounted
to more than 10% of their volume prior to the antidumping order. Despite the absence of
dumping in four subsequent administrative reviews, Commerce did not revoke the order because
it considered that the sales were not in commercial quantities

2. In its Sunset Review, Commerce found that the revocation of the antidumping duty order
would likely lead to the continuation or recurrence of dumping. The basis for Commerce's
finding was the drastic reduction of imports of pure magnesium from Canada following the
antidumping order coming into effect in 1992. The GOQ and NHCI requested panel review of
Commerce's decision.

3. In its decision of March 27, 2002 (“First Panel Decison”), the Panel did not accept
Commerce's reasons for not considering factors other than the drastic reduction of imports and
remanded the matter to Commerce to consider the GOQ'’s claims respecting “good cause” to
examine other factors.*

4. On May 28, 2002, Commerce issued a remand determination (“First Remand
Determination”) in which Commerce rejected the argument that successive zero dumping
margins in four administrative reviews constituted “good cause” to examine other factors.
During the sunset review proceeding, NHCI had argued that it had changed its product mix to
become primarily an alloy magnesium as opposed to a pure magnesium producer and cited the
existence of long-term contracts for alloy magnesium as a reason that switching back to pure
magnesium was not commercially feasible. NHCI had submitted copies of the long-term
contracts as attachments to its case brief in the sunset review proceeding but Commerce rejected
this information because it had not been submitted within the time period prescribed by
Commerce's regulations.? NHCI had resubmitted its brief without the long-term contracts. In
the First Remand Determination, Commerce considered that NHCI had provided no proof that it
was primarily a producer of aloy magnesium.

5. On October 15, 2002, the Panel issued its decision (“ Second Panel Decision”) respecting
the First Remand Determination. The Panel noted that NHCI company officials had certified as
accurate statements respecting customer commitments and remanded the First Remand
Determination back to Commerce for further consideration of the record evidence. These were
in fact factual statements made in briefs filed with the Panel that were verified by an officer of
the party filing the brief and were not sworn statements received into evidence. The Panel aso
instructed Commerce to solicit the views of the parties as to whether the record should be

1 19 U.S.C. § 1675a(c)(1) requires that, in a sunset review, Commerce consider dumping margins in the
investigation and subsequent reviews and the volume of imports before and after the issuance of the antidumping
order. 19 U.S.C. § 1675a(c)(2) provides that if good cause is shown, Commerce shall aso consider such other
factorsasit deemsrelevant.

2 See 19 C.F.R §351.218(d)(4), which provide that Commerce “normally” will not accept information filed by a
party after certain time limits.
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supplemented by production of the long-term contracts and, after considering such views,
determining whether the record should be supplemented.

6. In its remand determination of January 28, 2003 (“Second Remand Determination”),
Commerce concluded that it was not appropriate to sypplement the record with the long-term
contracts because NHCI should have been aware of the time limits imposed by the regulation.
Nevertheless, Commerce assumed arguendo that NHCI had long-term contracts, and then stated
that assuming this fact, it would not alter its conclusion that dumping would resume. Commerce
made six findings respecting “additional evidence” (sales by NHCI of pure magnesium in other
markets, size of the U.S. pure magnesium market, change of NHCI strategy, ease of NHCI's
switching from alloy to pure magnesium, proposals for NHCI expansion of plant capacity and
low volume exports following order) that were sufficient for Commerce to conclude that the
revocation of the order likely would lead to the continuance or recurrence of dumping.

7. Inits decision of April 28, 2003 (“Third Panel Decision”) respecting the Second Remand
Determination, the Panel considered Commerce's failure to explain why the record had not been
supplemented an unacceptable disregard of the Pand’s instructions. The Panel stated
Commerce' s application of its regulation was “inflexible” and that Commerce had pre-judged the
matter by stating that the long-term contract commitments would not alter the outcome. The
Panel stated that this position was manifestly inconsistent with Commerce’s statutory obligation
to conduct a full review based on the evidence on the record. The Panel also took issue with
Commerce' s refusal to consider the sworn statements concerning the existence of the long-term
contracts as “evidence’, and stated that Commerce should have taken this evidence into account.
The Panel analyzed each item of the “additional evidence” and concluded that NHCI had
changed its marketing strategy by switching to alloy and had entered into certain long-term
contracts in connection with aloy production. The Panel further concluded that the record did
not support the finding that the resumption of dumping was probable and remanded with
instructions to revoke the antidumping order. In issuing these instructions, the Panel expressly
cited the authority provided by the United States Court of International Trade (“CIT”) decision in
Nippon Steel Corp. v. United States® a case involving an injury determination by the United
States International Trade Commission (“Commission”) in which the CIT remanded to the
Commission with instructions to revoke the antidumping order.

8. On June 24, 2003, the Panel amended its order to a remand to Commerce to take action
consistent with the Panel’s decision.

0. On September 24, 2003 the USTR filed the Request referred to above.
BASISFOR THE EXTRAORDINARY CHALLENGE

10. The USG Brief alleged that the Panel had manifestly exceeded its powers, authority or
jurisdiction and seriously departed from a fundamental rule of procedure and violated the
standard of review:

3 223 F. Supp.2d 1349 (CIT 2002). See page 21 and footnote 47 of the Third Panel Decision. Aswill be discussed
below, this decision was overturned by the Court of Appealsfor the Federal Circuit.

-3-
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a) by ruling that Commerce’ s uncontested decision to exclude untimely filed evidence (the long-
term contracts) was arbitrary and contrary to law; and

b) by conducting an impermissible de novo review with regard to the each o Commerce's six
findings supporting its likelihood conclusion.

PRELIMINARY MOTION

11 On October 15, the USG filed a motion under Rule 44 of the Rules of Procedure for
Article 1904 Extraordinary Challenges to strike extra-record evidence attached to the Notice of
Appearance filed by the GOQ. The document in question was the case brief that NHCI had filed
in the sunset review proceeding that Commerce had rejected. The information in question did
not form part of the record before either Commerce or the Panel. The Panel can only examine
the record before Commerce and the ECC can only examine the record that was before the Panel.
Therefore this motion must succeed and the ECC orders the extra-record evidence struck.

FUNCTION AND NATURE OF ECC REVIEW

12. NAFTA Article 1904.13 sets out a three-pronged test that must be satisfied for an
extraordinary challenge to succeed:

i) First, the ECC must first find that an action described in subparagraph (a) of
Article 1904.13 has occurred. The actions relevant for this extraordinary challenge
are those set out in subparagraph (a)(ii), namely that “the panel seriously departed
from a fundamental rule of procedure” and in subparagraph (a)(iii), namely that the
“panel manifestly exceeded its powers, authority or jurisdiction..., for example by
failing to apply the appropriate standard of review.”

i) Second, the ECC must find that the action described in subparagraph (a) of Article
1904.13 has materially affected the panel’s decision.

iii) Third, the ECC must find that the ation threatens the integrity of the binational
panel review process.

The three prongs of the test are applied sequentiadly and all must be satisfied for the
extraordinary challenge to succeed.

13. The extraordinary challenge procedure is not an appeal procedure. The purpose is not to
correct errors of law or fact by the panel as the use of words such as “gross misconduct” and
“serioudly departed” and “manifestly exceeded” make clear. Rather it is a safety net to deal with
mistakes that are so egregious as to undermine the functioning and acceptance of the entire
Chapter 19 of NAFTA. As pointed out by the extraordinary challenge committee in Gray
Portland Cement and Clinker from Mexico®, the extraordinary challenge process is reserved for
extraordinary situations. However, the bar set by NAFTA Article 1904.13 cannot be set so high
that an extraordinary challenge can never succeed. Where truly egregious situations arise, the

* Secretariat File No. ECC-2000-1904-01USA.
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extraordinary challenge procedure must spring into action to serve its purpose of seguarding
the integrity of the binational panel review process.

14. The text of NAFTA Article 1904.13 is aimost identical to that of the corresponding
provision in the Canada-United States Free Trade Agreement, except for the addition of the
words to subparagraph (8)(iii) identifying “by failing to apply the appropriate standard of
review” as an example of a panel manifestly exceeding its powers, authority or jurisdiction. This
addition is indicative of the importance the NAFTA drafters placed on panels applying the
proper standard of review. In accordance with international rules of treaty interpretatiorT, this
additional language must be read in the context in which it appears, namely the balance of

subparagraph (a).

15. It must be emphasized that it is the Panel’s decision and not Commerce’s decision that is
at issue before the ECC. It is not the role of the ECC to identify errors in Commerce' s decision
but, rather, to evaluate how the Panel conducted its ‘judicia review’ of Commerce's decision
and determine whether that judicial review violated Article 1904.13 of the NAFTA.

PANEL CONSIDERING COMMERCE'SEXCLUSION OF UNTIMELY EVIDENCE

16. The US parties argue that the Panel found that “ the GOQ has waived the right to raise
[the late evidence] issue because t was not mentioned in the Complaint or in the briefs to the
panel”.® Upon making this finding “the issue [was] waived, the Panel never should have reached
the question of whether Commerce should consider opening the record. In addressing this
guestion the Panel exceeded its powers and seriously departed from a fundamenta rule of
procedure.””. The ECC finds this position untenable given that al three U.S. counsd at the
hearing, in response to a direct question from the Chairman, stated that a binational panel has the
authority to require Commerce to open the record. Given this admission, the ECC does not
understand why the USG is alleging that the Panel’s conduct constituted an action described in
subparagraph (a) of Article 1904.13 nor accepts this submission.

IMPERMISSIBLE DE NOVO REVIEW

17. The heart of the US parties argument concerns the issue of whether the Panel engaged in
it a de novo inquiry. To consider this allegation the ECC needs to consider each of the three
prongs of the extraordinary challenge test described above.

Subparagraph (a)(iii) - Applying Correct Standard Of Review

18. The USG aleges that the Panel conducted a de novo review, which is the standard of
review to be applied by reviewing courts such as the CIT and the U.S. Court of Appeals for the
Federal Circuit prohibits. The allegation of de novo review relates to the Panel’s evaluation of

® Specifically Article 31 of the Vienna Convention on the Law of Treaties.
® U.S. Brief of Nov 17, 2003 p. 15

" U.S. Brief of Nov 17, 2003 p. 16
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Commerce's six factual findings and conclusion in respect thereof, as set out on pages 12
through 21 of the Third Panel Decision.

19. Much of the Panel’s evaluation of the six factual findings consists of legitimate probing
that one would expect a reviewing court to apply when applying the substantial evidence
standard that forms the basis for the applicable standard of review. In arriving at its conclusions
the Panel also relied on the long-term contracts and on implicit assumptions about the relative
profitability of the pure and alloy magnesium businesses.

20. The Panel was aware of the long-term contracts by reason of factual statements made in
briefs filed with the Panel that were verified by an officer of the party filing the brief. These
were not sworn statements received into evidence and were not part of the factua record before
Commerce. The United States argued correctly that the Panel was not correct in treating these
statements as evidence. Furthermore, the text of the actual agreements were not on the record, so
the Pandl could not have been aware of the actua terms of the long-term contracts such as those
relating to duration, volumes and termination. The import evidence on the record established
that NHCI’ s exports to the United States from Canada had shifted from pure magnesium to aloy
magnesium following the antidumping order. However, in response to a direct question from
ECC Member Getzendanner, counsel for the GOQ conceded that there was no evidence on the
record as to the relative profitability of producing pure magnesium versus producing aloy
magnesium.

21 In the Second Remand Determination Commerce stated that sales by NHCI of pure
magnesium in markets other than the United States indicated that NHCI had not completely
redirected its focus from pure to alloy magnesium.® In the Third Panel Decision, the Panel
observed, quite reasonably, that whether it was likely that NHCI would resume dumping and not
whether NHCI had completely redirected its worldwide marketing focus was the question that
Commerce had to answer, and that Commerce failed to explain how pure magnesium sales in
other markets was evidence that NHCI would likely abandon its strategy (substantiated by the
import figures) of focusing on sales of aloy magnesium in the United States® However, the
Panel also found that it seemed improbable that NHCI would abandon its alloy strategy and
resume dumping of pure magnesium that presumably would be unremunerative, without any
evidence of the relative profitability of pure versus alloy magnesium production. ™

22, In the Second Remand Determination, Commerce found that the consumption of pure
magnesium in the U.S. market was nearly triple that of alloy and that, given the mix of
magnesium products in United States and that U.S. is largest market in world, it appeared likely
that NHCI, in the absence of the antidumping order would seek to re-establish itself in the U.S.
pure magnesium market. The Panel noted that Commerce had failed to evaluate how the size
and product mix of the U.S. magnesium market indicate that NHCI would abandon its alloy

8 Second Remand Determination page 10.
° Third Panel Decision page 13.

°Third Panel Decision page 14.
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strategy. However, the Panel made severa references to the long-term contracts as a reasonwhy
NHCI would not shift its aloy strategy.™

23 Commerce observed in the Second Remand Determination that evidence on the record
suggested that NHCI's marketing strategy could change very quickly.”? The Panel observed that
nowhere did Commerce evaluate what record evidence made it likely that NHCI would abandon
a maor shift in U.S. marketing strategy, namely to aloy, which was evident from the import
numbers. However, the Panel found that the fact that NHCI had entered long-term contracts
supported conclusion that NHCI would likely resume dumping only if that change in strategy
would be more profitable than strategy of shifting to aloy that NHCI adopted ten years
previously. The Panel stated that it failed to see how low price strategy would cause NHCI D
retreat from the aloy market, which presupposes knowledge of the relative profitability of the
aloy market.™

24. Based on its anaysis, the Panel stated that “the evidence on the record leads inexorably to
the conclusion that record does not support a finding that the resumption of dumping of pure
magnesium is probable if the order were revoked.”* Rather than remanding the matter back to
Commerce with precise instructions, the Panel remanded with instructions to revoke the
antidumping order. The Panel cited the CIT decision in Nippon Steel as authority for this action,
but this decision was subsequently overruled by the United States Court of Appeals for the
Federal Circuit.® The Court of Appeals noted that only the Commission may find facts and
determine causation and, ultimately, material injury, and that the CIT had gone beyond its
statutorily-assigned role to “review”. Prior to the Nippon Steel decision being overruled, the
Panel amended its order to remand to Commerce, “with instructions to take action consistent
with the Decision, including the Conclusion and Determination by the Panel, within 15 days of
the date of the order”.™

25. While the Panel’s analysis of Commerce's six findings consisted in part of legitimate
probing of Commerce’ s conclusion that there was substantial evidence on the record establishing
that dumping would likely resume if the antidumping order were revoked, the Panel clearly
based its findings, at least in part, upon speculation respecting the long-term contracts and the
relative profitability of pure versus alloy magnesium production.

" Third Panel Decision page 15.
12 second Remand Determination page 11.
3 Third Panel Decision page 16.
4 Third Panel Decision page 21.

15 Nippon Steel Corp. v. United States337 F.3d 1373 (Fed. Cir. 2003).

'® The amendment was incomplete in that, while deleting the remand with instructions to revoke in the last sentence
in Part [l of the Third Panel Decision, the Panel did not correspondingly amend the same instruction on page 21 of
the Decision.
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26. In summary the ECC finds that the Panel by extrapolating from facts, making a number
of assumptions, drawing conclusions from assumptions and making findings of likelihood based
on such assumptions, extrapolations and conclusions failed to apply the correct standard of
review to such a degree that it manifestly exceeded its powers. Consequently this challenge
meets the first prong of Article 1904.13.

Subparagraph (b) - Materially affected the Panel’s decision

21. It is not possible to determine the extent to which the Panel relied upon its speculations,
extrapolations, assumptions and assumption-based conclusions respecting the long-term
contracts and the extent to which it relied upon its legitimate probing of Commerce’s findings.
While the Panel might have reached the same conclusion based on legitimate probing aone,
given the frequency and extent of the various speculations, extrapolations, assumptions and
assumption-based conclusions occurred in its decision, the ECC has no option but to conclude
that the Panel’s failure to apply the correct standard of review materially affected its decision.
Consequently the second prong of this challenge test is also met.

Subparagraph (b) - Threaten the integrity of the Binational Panel Review Process

28. In order that the integrity of the binational panel review process be threatened, the action
by the Panel must have undermined a fundamental tenet upon which the binational panel review
process is based. For example, it is a fundamental tenet that members of binational panels be
impartial and not have a personal interest in the outcome of the case or that binational panels
cannot conduct their own independent fact-finding inquiries.

29. It is also afundamental tenet of the binational review process that binational panels apply
the domestic antidumping or countervailing duty law of the Party whose investigating authority’s
determinations are being challenged. This means a binational panel has to engage in ajudicia
review of the underlying decision of the competent investigating authority (in this case
Commerce) and apply domestic law. It is not the function of panels to make law or evolve law
but to apply domestic law as they find it. After al there is no method by which decisions of a
panel that fail to apply domestic law can be challenged or appeaed. To hold otherwise would
allow the formation of two streams of anti-dumping and countervail duty law, one developed by
binational panels and one by courts; a result that is clearly antithetical to the whole construct of
Chapter 19.

30. The panel in this case justified its finding in the following [Third Panel Decision page 21]
summarizing statement:

“Inasmuch as the evidence of record leads inexorably to the
conclusion that the record does not support a finding that
resumption of dumping of pure magnesium is probable if the order
were revoked, the Panel remands with instructions to revoke the
antidumping order. The Panel has authority to issue such
instructions “ and concludes that a remand for further
consideration is unnecessary here since Commerce has displayed
an unwillingness to satisfactorily undertake its obligations to
conduct a full and complete review.*”

-8-

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



47 See e.g. Nippon Steel Corp v. U.S, 223 F.Qupp. 2d 1349 (CIT 2002)

8 Usinor v. U.S Consol. Ct. No. 01-00010, Sip Op. 02-70 (CIT, 19 July 2002)

3L Evidently the panel relied upon the decision of Nippon Steel v. U.S. 223 F. Supp. 2d
1349 where the court states:

“As the Commission’s concessions and uncontested evidence lead
inexorably to the conclusion that lower priced subject imports did
not have a material effect on domestic prices, and in the absence of
any valid reasons to discount non-price factors or non-subject
imports as the predominant cause of materia injury, the court
remands with instructions for the Commission to revoke the
antidumping duty order.”

32 The Court of Appeal in Nippon Steel v. International Trade Commission 345 F.3d 1379
dismissed this position quite categorically. It stated:

“The Court of International Trade, despite its very fine opinions
and anaysis, went beyond its statutorily-assigned role to ‘review’.
Despite its express dissatisfaction with the fact-finding underlying
the Commission’s remand decision, the Court of International
Trade abused its discretion by not returning the case to the
Commission for further consideration. Thus, to the extent the
Court of International Trade engaged in refinding the facts (e.g., by
determining witness credibility), or interposing its own
determinations on causation and material injury itself, the Court of
International Trade, we hold, exceeded its authority. On the
present record, the Court of International Trade should have
remanded once again for further proceedings rather than
instructing entry by the Commission of a negative injury
determination.”

3. The first Nippon decision was made by the CIT on August 9, 2002, the panel made its
decision in issue on April 28, 2003 then corrected it on June 24, 2003 while the Court of Appeal
reversed it on October 3, 2003.

A While the circumstances are not similar in al respects, the Panel in this case, as the
foregoing quote reveals, conducted itself in a manner which resembled that of the CIT in its
decison in Nippon Steel Corp v. U.S, including substituting its view of the evidence for that of
the investigating authority and remanding by instructions to revoke the antidumping order rather
than remanding it to the investigating authority for remedia action. As noted above, the
subsequent amendment to the remand instruction was incomplete and ineffective because the
amendment left the revoking instruction on page 21 of the Third Panel Decision unatered. The
Court of Appeds overturned the CIT decison in Nippon Steel v. International Trade
Commission 345 F.3d 1379 after the Panel had made its final decision. However at the time of
the panel decision (June 24, 2003) it represented valid and existing U.S. law.

Downloaded from worldcourts.com. Use is subject to terms and conditions. See worldcourts.com/terms.htm



35. The USG has referred to the CIT decision in Nippon Steel, as an aberrant decision. The
decision may have been erroneous, athough not aberrant, with the hindsight of the Court of
Appeds decision; but the Panel did not have the benefit of this higher court decision. While the
actions of the CIT in Nippon Steel differed in a number of respects from the actions of the Panel
in this case, both cases involved the weight given to evidence. In Nippon Steel, the weight issue
involved the extent to which certain subsequently-produced documents undercut certain
testimony. ¥ In this case, the Panel gave considerable weight to the factual statements in the
briefs and to its assumptions and extrapolations derived from those statements. The Nippon
Steel CIT decision gave the Panel aclear basis for itsinitial decision to remand with instructions
to revoke and at least some basis, under U.S. law as it existed at the time when the Panel made
its decision, for interposing a determination based on its own views as to the weight that should
be assigned to evidence.

36. Given the existence of the Nippon Steel decision and in light of the definition of anti
dumping and countervailing duty law as found in NAFTA Article 1904(2), namely:

“.. For this purpose, the antidumping or countervailing duty law
consists of the relevant statutes, legidative history, regulations ,
administrative practice and judicial precedents to the extent that a
court of the importing Party would rely on such materias in
reviewing a final determination of a competent investigating
authority. “(Underlining added)

the ECC is unable to find that the Pandl failed to apply U.S. law. Consequently the ECC finds
that the panel’s decision does not threaten the integrity of the binational review process.

37. Accordingly the third prong of the extraordinary challenge test has not been met .
FINAL OBSERVATIONS

3B. The ECC feels compelled to make the following observations. The specifics of the long-
term contracts and the question of the relative profitability of production of pure versus alloy
magnesium were matters of key importance in Commerce' s sunset review that were never before
either Commerce or the Panel. While maintaining that it had switched its product mix from pure
to aloy magnesium, NHCI did not produce the long-term contracts during the time periods
provided in Commerce' s regulations for sunset reviews, and provided no evidence on the relative
profitability of pure versus alloy magnesium production. Commerce did not request the long-
term contracts and refused to supplement the record with them. Rather than ordering Commerce
to request the long-term contracts, which al U.S. counsel as well as counsel for each of Canada
and the GOQ maintained the Panel had the power to do, the Panel made conclusions based on the
existence of the long-term contracts that could only be based on assumptions respecting their
content. The difficulties in this case would have been substantially reduced if the terms of the
long-term contracts and evidence of the relative profitability of pure versus alloy magnesium had
been before Commerce and the Panel.

7 Nippon Steel Corp. v. United States 337 F.3d 1373 (Fed. Cir. 2003) page 5.
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39. The quote found in paragraph 30, evidencing the panels final decision contains the following
observation

The Panel ..concludes that a remand for further consideration is unnecessary here since
Commerce has displayed an unwillingness to satisfactorily undertake ts obligations to
conduct a full and complete review . (underlining added)

40. Clearly the pand would have preferred if Commerce had conducted a full and complete
review. Indeed the panel in its second panel decision specifically asked Commerce ‘to solicit the
views of the parties as to whether the record should be supplemented by production of the long-
term contracts and, after considering such views, determining whether the record should be
supplemented’. Commerce did not do so and as a result the panel felt compelled to make
assumption and extrapolations based on the sworn statements and engage in a certain amount of
fact finding. With the benefit of the Court of Appeal judgement in Nippon Steel we know that
this was wrong. Unfortunately the EEC is not a Court of Appea and cannot give Commerce
instructions on remand unless it finds Article 1904. 13 has been violated (which it did not find).

41. The ECC would hope that, as part of the remand re-determination, Commerce would look at
the history of al of these remands as a whole and conduct the full and complete review that the
panel wished for and that this case demands. It would seem an exercise of futility for Commerce
to implement a decision that it knows was wrong. Commerce could, and in our view should,
exercise its discretion (in the interest of resolving this issue once and for all) and ask for, obtain
and examine the long-term contracts and related information respecting the relative profitability
of pure versus alloy magnesium production. The panel can hardly complain about Commerce
following (although belatedly) the instructions given in the Second Decision. This would create a
new amended record which Commerce could then deal with on its merits, rather than being
bound by the panel’s Third Decision which has been found wanting.

CONCLUSION
42 For the reasons set out above, the ECC concludes that:

@ the Panel manifestly exceeded its powers by failing to apply the correct standard
of review and

(b) such action materially affected the Panel’ s decision, but

(©) that the Panel’ s action did not threaten the integrity of the binational panel review
Process.

Accordingly this chalenge is dismissed and by virtue of section 3 of NAFTA Annex 1904.13 the
challenged panel decision stands affirmed.
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Signed separately by exch of us, on different copies of the same decision, on the date shown
under each signature:

Konrad von Finckenstein

Honorable Konrad von Finckenstein,
Chair
Signed October 4, 2004

Edward D. Re

Honorable Edward D. Re
Signed October 5, 2004

Susan Getzendanner

Honorable Susan Getzendanner
Signed October 5, 2004
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